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PBEFAOE 


TO 

THE SECOND VOLUME 


In placing before the publi(j this concluding portion 
of iny treatise I would refer iny readers to the pre- 
face to the first volume for an account of its general 
scope and method. The present volume bears the title 
“War and Neutrality,” although Parts 11. and III. 
alone treat of these subjects, whereas Part I. is devoted 
to Settlement of State Differences. It would perhaps 
have seemed more consistent to deal with this last 
topic in Volume I. ; for a condition of peace must be 
considered as existing even at a time when use is 
being made of the machinery for the compulsory 
settlement of differences. But it is, at any rate, not 
'Unusual to treat this topic in ah introductory chapter 
in the discussion of War and Neutrality. 

The reader will find 'that notice is taken of all 
incidents of legal interest which occurred during the 
recent Chino- Japanese, South African, and Russo- 
Japanese Wars. If he belong to the rather numerous 
class of those who assert that there is no stability in 
the rul«5 of International Law, which are altering 
every day and,* in an especial measure, during the 
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course of each successive war, I am afraid that he 
may be disappointed ; for he will find that in this 
volume an endeavour is made to master the problems 
raised by these recent wars by the aid of the rules 
recognised of old. There (are, of course, some prob- 
lems, such, for instance, as the questic^ii of floating ' 
mines, which call for new rules. .^Vnd there can -be 
no doubt that, as every war makes history, so it makes 
law also, as it settles many rules which previously 
were doubtful. Thus, for example, I believe that 
the South African War, which gave rise to the 
incident of the “ Bundesrath,” has settled the rule, 
formerly doubtful, that vessels, although running 
between neutral ports, can nevertheless be con- 
sidered to be carrying contraband. And, similarly, 

I hold that the attitude of the neutral Powers, 
towards the Eussian men-of-war, which, during the 
Eusso- Japanese War, asked for asylum in neutral ports, 
has established the rule that belligerent men-of-war 
must be dismantled and detained, with their crews, 
until the conclusion of peace if they require more 
than merely temporary asylum. 

Those who compare this volume with other treatises 
will, I think, find many new topics here discussed which 
have hitherto been nowhere treated. For instance, 
no book has furnished previously a detailed account 
of the means to be adopted for securing legitimate 
w’arfare, and, more especially, of the punishment of 
war crimes. The arrangement, moreover, of the 
subjects in Parts II. and III. dijBTers throughout from 
that of other treatises. This departure from the 
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usual grouping has not been prompted by desire for 
novelty : it has been dictated by that need of lucidity 
which is the prime consideration in a book by a 
teacher designed for the use of students. 

I have tr’ed to write tins volume in a truly inter- 
national spirit, neither taking any one nation’s part 
nof"- denouncing any other. It is to be deplored that 
many writers on the law of war and neutrality should 
take every opportunity of displaying their political 
sympathies and antipathies, and should confound 
their own ideas of justice, humanity, and morality 
with the universally recognised rules of w’arfare and 
neutrahty. French books ofteii contain denunciation 
of the Germans and the English ; English books — 
Hall’s classical treatise furnishes at once an illustra- 
tion and a w^arning — frequently condemn the 
Germans and the Eussians ; and the Germans on 
many occasions retaliate by reproaching the French 
and the English. It ought surely to be possible to 
discuss these matters in an impartial spirit. And 
although it may not be necessary for an author to 
conceal his opinion on some indefensible act or 
conduct of some particular nation, he should never 
forget that Hiacos intra muros peccatur et extra, and 
that his own nation cannot fail to have made many 
a slip from the narrow path of strict righteousness. 

I venture to hope that the Appendix will prove 
useful to every student. The nine law-making 
'treaties appended are printed in their French texts, 
because these are authoritative, and the official 
English translations published in the Treaty Series 
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are sometimes inaccurate. I have also appended the 
Foreign Enlistment Act, 1870, the Naval Prize Act, 
1864, the Naval Prize Courts Act, 1894 > they 
will, I think, be serviceable equally to English and to 
foreign students. 

• An arrangement lias been made 'by which the 
printers have had this present volume indexed^in 
such a way as to facilitate reference to the first 
volume also. My grateful thanks are again due to 
Mr. Addis and to Mr. Bucknill for their valuable 
assistance. 

L. OPPENHEIM. 

The London School of Economics and 
Political Science (Univeusity of London), 

Clare Market, London, W.C. : 

October 24, 1905. 
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AMICABLE SETTLEMENT OF STATE DIFFERENCES 


I 

State Diekerences anj) their Amicable Settlement 
IN General 

Twiss, II. §§ F 3 — IJllniann, § 131 — Bulmcrincq in Iloltzondorff, IV. 

pp. 512 Heffter, §5 105-107 — Bivier, II. § 57 — Bonfils, No. 930 — 

rradior-Fodort!, IV. Nos. 2580 2583—Calvo, III. §§ 1670-1671 — 

Martens, IT. §§ roi io2— Fior(3, II. Nos. 1192 1198 — Wagner, “ Zur 
Ijehro von den Streifccrlodigungsinitteln dcs Volkorcechts ” (1900). 

§ I. liilernational diHereuces may arise frem a Legal and 
vaxiety of gTounds. Between the extreme causes of inler-'’”’' 
a simple and comparatively unimportant act of dis- 
courtesy committed liy one State against another, cnees 
on the one hand, and, on the other, of so gross 
an insult as must necessarily lead to war, there are 
many other grounds varying in nature and impor- 
tance. State differences are correctly divided into 
legal and political. Legal differences arise from acts 
for. which States have to bear responsibility, be it 
act,s of their own or of their Parliaments, Judicial and 
administrative officials, armed forces, or individuals 
living on their territory.^ Political differences are 
^the result of a conflict of political interests. But 
^though this distinction is certainly theoretically 
correct and of practical importance, in practice a 
sharp line can frequently not be drawn. For in 


* Sgg above, Vol. I. § 149. 
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many cases States either hide their political interests 
behind a claim for an alleged injury, or they make 
a positive, but comparatively insignificant, injury a 
pretext for the carrj^ng out of political ends. 
Nations which have been for years facing each 
other armed to the teeth, waiting for a convenieilt 
moment to engage in hostilities, are only too ready 
to obliterate the boundary line between legal and 
political differences. JletAveen such nations a condi- 
tion of continuous fri(U,iou prevails whicli makes it 
difficult, if not impossible, in every case which arises 
to distinguish the legal from the political character 
of the difference. 

§ 2. It is often maintained that the Law of 
Nations is concerned with legal differences only, 
political differences being a matter not of law but of 
politics. Now it is certainly true that only legal 
differences can be settled througli a juristic decision 
of the underlying juristic question, whatever may 
be the way in whicli such decision is arrived at. 
But although [lolitical differences cannot be the 
object of a juristic decision, they maybe settled short, 
of war by some amicalile or com])ulsive means. 
And legal differences, although within tlie scope of 
a juristic decisibn, may be of such kinds as 10 
prevent the parties from submitting them to sucli 
decision, without being thereby of such a nature that 
they cannot be settled peaceably at all. Moreover, 
although the distinction between legal and political 
differences is certainly correct in theory and of im- 
portance in practice, nevertheless in practice a sharp,, 
line frequently cannot be drawn, as has just been 
pointed out. Therefore the Law of Nations is not 
exclusively concerned with legal differences, for in 
fact all amicable means of settling legal differences 
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are at the same time means of settling political 
dillerences, and so are two of the compulsive means 
of settling diflerenees — namely, paciiic blockade and 
intervention. 

§ 3. Political and legal differences may be settled 
either by anucable or by compulsive means. There 
ard four kinds of dmicable means — namely, negotia- 
tion between the parties, good offices of third parties, 
mediation, and arbitration.* And there are also four 
kinds of compulsive means — namely, retorsion, repri- 
sals (including embargo), blockade, and intervention 
of third States. No State is allowed to make use 
of compidsive means l)efore the amicable means of 
negotiation has been tried, but there is no necessity 
for the good offices or mediation of third States, and 
eventually arliitratiozi, to be tried beforehand also, 
f'recpiently, however. States nowadays make use of 
the so-called (,.'om[)i-omise Clause ^ in their treaties, 
stipulating thereby that any diflerenees arising 
Ijetween the contracting parties with regard to 
matters regulated by, or to the interpretation of, the 
respective treaties shall be settled through the ami- 
cable means of arbitration to the exclusion of all 
compulsive means. And there are even a few 
examples of States which have concluded treaties 
stipulating that all diflerenees, without exception, 
that might arise between them should be amicably 
settled by arbitration.^ These exceptions, however, 

^ Some writers (see Hall, § 118, of those means, which alone well 
and ilcilborn, System, p. 404) justifies their treatment; more- 
refuse to treat negotiation, good over, there are already some posi- 
ullices, and mediation as means of tive legal rules in existence con- 
•fSottling dilTerencos, because they cerning these means — see Hague 
cannot find that these means are ArbitrationTreaty, articles 2-7 and 

any legal value, it being in 9-14 — and others will in time, no 
the choice of’the parties whether doubt, be established, 
or not they agree • to make “ See above, Vol. I. 5 553. 

of them. They forget, how- ^ ® See below, § 17. 
over, the enormous political value 
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onl}’’ confirm the rule that no international legal duty 
exists for States to settle their differences amicably 
through arbitration, or even to try to settle them 
in this way, beibre they make use of compulsive 
means. 


11 

Negotiation 

Twifis, II. § 4 — Taylor, §§ 359-360 -11011101*, § 107 — Bulnierincq in 
HoltzondorlT, IV. pp, 13 17 — U liman 11, 5 132 — Borilils, Nos. 931 
932 — rradior-Fodero, VI. Nos. 2584-2587 - Hivior, IT. § 57 — Calvo, 
III. §5 1672 i68o-~Marten9, II. 5 103. 

§ 4. The simplest means of settling State dif- 
ferences, and that to which States resort regularly 
before they make use of other means, is negotiation. 
It consists in such acts of intercourse between the 
parties as are initiated and directed for the purpo.se 
of effecting an understanding and there;!)}' amicably 
settling the difference tliat has arisen l)etween t1iem.‘ 
Negotiation as a rule begins by a State complaining 
of a certain act, or lodging a certain claim with 
another State. The next step is a. statement from tlie 
latter making out its case, which is lianded over to 
the former. It may be tliat the jiai'ties come at once 
to an understanding tlirough this simple excliange of 
statements. If not, other acts may follow according 
to the requirements of the special case. Thus, for 
instance, other statements may be exchanged, or a 
conference of diplomatic envoys, or even of the 
heads of the States 'at variance, may be arranged fo^^,, 
the purpose of discussing the differences and pre- 
paring the basis for an understanding. • 

' See above, Vol. I. §5 477-482, where the international transaction 
of negotiation in general ia discussed. 
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§ 5. The signatory Powers of the Hague Conven- inter- 
tioM for the peac<?ful settlement of international commti 
di (Terences (articles 9-14) recommend that, if th(i 
ordinary diplomatic negotiation has failed to settle 
dilTerences, the parties shall institute an International 
Commission of Inquiry * for the purpose of elucidating 
the facts underlykig the difference by an impartial 
and conscientious investigation. The rules laid down 
by tlie Convention for sucli commissions are the 
following : — 

The Commission is to be constituted by a special 
treaty between the conflicting parties, and such treaty 
is to specify the facts tliat are to be exainiTied, the 
extent of the po wers of tlie commissioners, and the pro- 
cedure to be followed. Both sides must be heard at 
the inquiry. The forms and periods of procedure have 
to be specified by the Commission itself, in case th(>y 
are not stipulated by the treaty arranging an inquiry. 

The formation of the Commission, if not otherwise 
stipulated, takes place by each party appointing 
two Commissioners, wlio tog('ther choose an umpire. 

After having elucidated the facts, the Commission 
makes a Report and communicates it, signed by all 
the members of the Commission, to the conflicting 
Powers. This report is absolutely limited to a state- 
niejit of the facts, it has in no way the character of an 
arbitral award, and it leaves the conflicting parties 
entire freedom as to the ‘ effect to be given to such 
statement.- 

' See Holla, The Peace Con- on its way to the Far East, fired 
ferenoe at the Hague (1900), pp. into the Ilnll fishing fleet off the 
• 203-320. Dogger Bank, in the North Sea, 

* 'The first occasion when an whereby twofishcriuen werekilled 
International Commission of and considerable damage was done 
Infpiiry wa,s instituted arose in to several trawlers. Great Britain 
i9oy On October 2,^of that year, demanded from Eussia not only 
daring tho Russo-Japanese war, an apology and ample damages, 
the Russian Baltic fleet, which was. but also severe punishment of the 



8 AMICABLE SETTLEMlilNT OF STATE DIFFERENCES 
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Negotia- 
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§ 6. The effect of negotiation may be to make 
it apparent that the parties Cannot come to an 
amicable understanding at all. But frequently the 
effect is tliat one of tlie parties acknowledges the 
claim of the other party. Again, sometimes negotia- 
tion results in a party, although it does not acknow- 
ledge the opponent’s alleged rights, waiving its c wn 
rights for the sake of peace and for the purpose of 
making friends with the opponent. And, lastly, the 
elfect of negotiation may be a compromise l)etv'een 
the parties. Frequently the parties, after having 
come to an understanding, conclude a treaty by 
which they embody the terms of the understanding 
arrived at through negotiation. The pratdice ol'every- 
day life shows (dearly the great importanci' of nego- 
tiation as a means of settling international differences. 
'I'he modern development ol’ international traflic and 
transport, the fact that individuals are e(mstantly 
travelling on foreign territories, the keen interest 
taken by all powerlid States in colonial enterprise, 


officer responsible for the outrajijc. 
As liussia iiiaintained that tlic 
firing of the fleet was caused by 
the approach of some Japanese 
torpedo-boats, and that she conld 
therefore not punish the officer in 
command, the parties agreed upon 
the establishment of an Inter- 
national Commission of Inquiry, 
which, however, was charged not* 
only to ascertain t)ie facts of the 
incident but also to pronounce an 
opinion concerning the responsi- 
bility for the incident and the 
degree of blame attaching to the 
responsible persons. The* Com- 
mission consisted of five naval 
ofiicor.s of high rank — namely, 
one British, one Russian, one 
American, one French, and one 
Austrian, who sat at I^aris in 
February 1905. The report of the , 


( 'ommission slates that no torpedo- 
boats had been present, that llie 
opening of fuo on the part of the 
Baltic fleet wasnofcjustifiabJe, that 
Admiral Kojdcstvensky, the coiu- 
inander of the Baltic fleet, was 
responsible tor the incitlent, bift 
that these facts were “not of a 
nature to cast any discredit upon 
the inilitary qualities or the nu- 
manity of Admiral Rojdestvensky 
or of the^cr-so'/mc? of his squadron.’ ’ 
In consequence of the last part 
of this report Great Britain could 
not insist upon any punishment to 
be meted out to the responsible 
Russian Admiral, but Russia paid 
a sum of 65,000/. to indemnify the 
victims of the incid9nt and the 
families of the two dead fisher- 
men. 
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and many other factors, make the daily rise of 
diderences between States unavoidable. Yet the 
greater number of such diflerence.s are always settled 
through negotiation of some kind or other. 


Ill 

Goon OiTTCivS .\Nn Mediatio.v 

Maine, pp. 207 -228 rinllimore, TTI. §§ 3-5 — Tvvisa, IT. § 7 — Taylor, 

§§359-360 — Wlieaton, § 73 — Bluiitschli, §§ 483 -487 -HeiTter, §§ 107 
108 - Ihilnun in Holtiicndorfr, 1V6 pp. 17 30 - Uiliuann, 
§ i33 --Bonfils, Nos. 933 943 — Despagnet, Nos. 480 -483— Pnuiior- 
Fodort', VI. Nos. 2588-2593~-Ilivier, II. § 58 — Calvo, 111. §§ 1682 - 
1705 — Fiore, ifl. Nos. 1199 1201 -Martens, 11 . § 103 -Ifolls, “The 
Peace Cuiifeience at tlie Hague” (i9tx)), pp. 176 203. 

■ij 7. When parties are not inclined to settle tlieir 
diHiireiK'es l)y negotiation, or when tliey have nego- 
tiated without edeetiiig an iiiuh'r.slauding, a third 
State may [troenre ti settie.ment througli its good 
oflices or its mediation, wliether oidy one or botii 
)i:irties have asked for tint help of tlie third State or the 
latter has spontaneously odered it. Yliere is also 
p(js.sible a collective mediation, several States acting 
at the same time as mediators. It is further possible 
for a mediatorial Conference or Congress to meet 
for the purpose of discussing tlie terms of an under- 
standing between the coiillicting parties. And it 
nnist be especially mentioned that good odices and 
mediation are not confined to the time before the 
differing parties have appealed 4) arms ; they m;iy 
also be offered and sought during hostilities for the 
purpose of bringing tlie war to an end. It is during 
^var in particular tiiat good offices and mediation are 
of great value, neither of the belligerents as a rule 
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being inclined to open peace negotiations on his own 
account. 

§ 8. As a rule, no duty exists for a third State to 
offer its good offices or mediation, or to respond to a 
request of the conllicting States for such, nor is it, 
as a rule, the duty of the conllicting parties thgra- 
selves to ask or to accept a third" State's good crffices 
and mediation. But by special treaty such duty may 
be stipulated. Thus, for instance, by article 8 of the 
Peace Treaty of Pari.s of March 30, 1856, between 
Austria, France, Great Britain, Prussia, Russia, 
Sardinia, and Turkey, it Avas stipulated that, in case 
in the future such difference as threatened peace 
should arise between Turke}' and one or more of the 
signatory Powers, the parties should be obliged, before 
resorting to arms, to ask for mediation of the otlier 
signatory Powers. Thus, further, article 12 of the 
General Act of the Berlin Congo Conference of 1885 
stipulates that, in case a serious difference should 
arise between some of the signatory Powers as 
regards the Congo lerriloihss, the parties should, 
before resorting to arms, be oltliged to ask the other 
signatory Powers for their mediation. And lately 
the Hague Convention for the poaiceful settlement of 
international differences laid down some stipulations 
respecting the right and duty of good offices and 
mediation, which will be found below in § 10. 

§ 9. Diplomatic practice frequently does not dis- 
tinguisli between good offices and mediation. J.lut 
although good offices may easily develop into media- 
tion, they must riot be confounded with it. The 
difference between them is that, whereas go(t1 
offices consist in various kinds of actions tending W 
call negotiations between the conflicting States into 
existence, mediation corvsists in a direct conduct oi 
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negotiations between the differing parties on the basis 
of proposals made l)y the mediator. Good offices 
seek to induce the conflicting parties, who are either 
not at all inclined to negotiate with each other or 
who have negotiated without eflecting an understand- 
ing, to enter or to re-enter into such negotiations. 
Gooa offices may 'also consist in advice, in sub- 
mitting a proposal of one of the parties to the 
other, and the like, liut they never interfere in the 
negotiations themselves. (,)n the other hand, the 
mediator is the middleman wdio takes part in the 
lU'gotiations. lie makes certain propositions on the 
basis of which the States at variance may come to 
an understanding. lie even conducts the negotia- 
tions himself, always anxious to reconcile the oppos- 
ing claims and to appease the feeling of resentment 
between the parties. All the efforts of the mediator 
may often, ofcoui-.se, be useless, the differing parties 
lieing unable or unwilling to consent to an agreement, 
but if an understanding is arrived at, the position of 
the mediator as a party- to the negotiation, although 
not a {larticipator in the dillereuce, frequently be- 
comes clearly ajiparent either by^ the drafting of a 
special act of mediation which is signed by the States 
at. varian(.‘e and the mediator, or bv the fact that in 
the convention between tlie conflicting States, which 
stipulates the terms of their understanding, the 
mediator is mentioned. 

§ lo. The Hague Convention of 1899 for the 
peaceful settlement of international dilferem^es under- 
takes in its articles 2-7 the tusk of making the 
Signatory Powers have recourse more frequently than 
bitherto to good offices and mediation, and of creating 

new and particular form of mediation. Its rules 
^re the following : — 
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(1) The signatory Powers a^ree to have recourse, 
before they appeal to arms, as far as circuinstaiices 
allow, to good offices or mediation (article 2). 
And independently of this recourse, they consider 
it useful that signatory Powers who are strangers to 
tlie dispute should, on their own initiative, ofler their 
good offices or mediation (article 3). A real legal 
duty to offer good offices or mediation is not thereby 
created ; the usefulness of such offer only is recog- 
nised. In regard to the legal duty of conflicting 
States to ask for good offices or mediation, it is 
obvious that, altiiougli literally such duty is agreed 
upon, the condition “ as far as (“ixammstances allow ’’ 
makes it more or less illusory, as it is in the discre- 
tion of the parties to judge for themselves whether or 
not the circumstances of the special case allow their 
having recourse to good offices and mediation. 

(2) Tlie siguatoiy Powers agree that (artich^ 3) a 
right to offer good offices or mediation exists for 
those of them wlio are strangers to a dispute, and 
that this right exists also after the conflicting parties 
have appealed to arms. Consecpiently, every signa- 
tory l^ower, when at variance with another, Ixe it 
before or after the outbreak of hostilities, is in duty 
bound to rexjeive an offer made for good offices or 
mediation, although it need not accept such ofl'er. 
And it is especi.ally stipulated that the exercise of 
the right to offer good offices or mediation can never 
be regarded by the conflicting States as an unfriendly 
act (article 3). It is, further, stipulated (artirde 27) 
that the signatory Powers consider it their duty 
to remind the parties in a sei'ious conflict of thfe” 
permanent Court of Arbitration, and that the advice 
to have recourse to this Court can nnly be considered 
as an exercise of good offices. 
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(3) Mediation is defined (article 4) as reconcilia- 
tion of the opposing claims and appeasement of the 
feelings of resentment between the conflicting States, 
and it is specially emphasised that good offices and 
mediation have exclusively the character of advice. 

The acceptance of mediation — and, of course, 
of good offices, which is not mentioned — does not 
(article 7), have the effect of interrupting, delay- 
ing, or hindering mobilisation or other preparatory 
measures for war, or of interrupting military opera- 
tions when war has broken out before the acceptance 
of mediation, unless there should be an agreement 
to the contrary. 

(5) The functions of the mediator are at an end 
(article 5) when once it is stated, either by one of 
the conflicting parties or by the mediator himself, 
that the means of reconciliation proposed by him are 
not accepted. 

(6) .A. new and particular form of mediation is 
r(M;oramended by article 8. Before appealing to 
arms the conflicting States choose respectively a State 
as umpire, to whom eacli intrusts the mission of 
entering into direct {communication with the umpire 
chosen by the, other side for tlie purpose of prevent- 
ing the rupture of pacific relations. The period of 
the mandate extends, unless otherwise stipulated, to 
thirty days, and during such period the conflic’ting 
States cease from all direct communication on the 
matter in dispute, which is regarded as referred 
exclusively to the mediating umpires, whc:) must use 
,th(fir best efforts to settle the difference. Should 
such mediation not succeed in bringing the conflicting 
States to an understanding, and should consequently 
a definite rupture ‘of pacific relations take place, the 
f*hosen umpires are charged with the joint task of 
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taking advantage of any opportunity to restore 
peace. 

Value § II. The value of good offices and mediation for 

Offices the amicable settlement of international conllicts, be 

parties have appealed to arms, 
cannot be over-estimated. Hostilities have l,>eeu 
frequently prevented tlirough the authority anil the 
skill of mediators, and furiously raging wars liave 
been brought to an end through good offices and 
mediation of third States.^ Nowadays the inqiortanec, 
of these means of settlement, of international difler- 
ences is even greater than in the past. The outbreak 
of war is under the circumstances and conditions of 
our times no longer a matter of indifference to all 
except the bidligerent States, and no State which goes 
to war knows exactly how far such war' may affect 
its very existence. If good offices and mediation 
interpose at the right moment, tliey will in many 
cases not fail to effect a settlement of the conflict. 
The stipulations of the Hague Convention for the 
peaceful adjustment of differences liave greatly en- 
hanced the value of good offices and mediation by 
giving a legal right to Powers, strangers to tlie 
dispute, to offer their good offices and mediation 
before and during hostilities. 

^ See ibe important cases of national Commission of Inquiry, 
mediation discussed by Calvo, III. (See p. 7, note 2.) And the good 
§§ 1684-1700, and Bonfds, Nds. oflicos of the President of tlio 
936 942. From our own days the United States of America induced 
case of the Dogger Bank incident IliiBsia and Japan, in August 1905, 
of 1904 may be quoted as an to open the negotiations which 
example, for it was through the actually led to the conclusion of 
mediation of France that Great the Peace of Portsmouth on Sep- 
Britain and Bussia agreed upon tembcr 5, 1905, 
the establishment of an Inters 
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IV 

Arbitration 

Grotius, IT. c. 23, § 8— Vattel, IT. § 329— Hall, § r 19- Westlake, I. 
pp. 332 -356'— Lawrence, §§ 241-242 — Phillimore, III. §§ 3-5— Twiss, 
^ § 5- Taylor, §§ 3 J7-358— Wharton, III. § 316— Bluntschli, 
§§ 488- 4 q 8-— Hefftcr, § 109 — Bulmerincq in Holtzendorff, IV. 
pp. 30-5S — Ullmann, § 134— Bonfils, Nos. 944 -969--Deapagnet, 
Nos. 699-713 — rradicr-Fo(ler(^S VI. Nos. 2602-2630 — Rivier, 11. 
§ 59— Calvo,IlI.§§ 1 706 1 806— Fiore,! I. Nos. 1202-1215 — Martens, 
TL § 104— lionard do Card, “L’arbitrage international ” (1876) — 
i^ferignliac, *‘Traite tlukirique ct pratique do Tarbitrage ” (1895) — 
Moore, “ History and Digest of the Arbitrations to which the United 
States has been a Party,” 6 vols. (1898) — Darby, “ International 
Arbitration,” 4th ed. (1904) — Dumas, ‘‘ Les sanctions de I’arbitrage 
intornationa] ” (1905) — Lapradelle et Politis, “Rociieil des arbitrages 
iiitcrnationaux,” I. (1798 1B55), (1905). 

§ 12. Arbitration is the name for the detex’mination 
of differences between States through the verdict of 
one or more umpires chosen by the parties. As there 
is no central political authority above, and no such 
International Court as could exerense jurisdiction 
over, the Sovereign States, State differences, unlike 
differences Ix^tween private individuals, cannot as a 
rule be obligatorily setthid in courts of justice. The 
only way in which a settlement of State differences 
through a verdict may be arriveii at is that the 
conJlicting States voluntarily consent to submit them- 
selvc's to a verdict of one or more umpires chosen by 
themselves for that purpose. 

§ 13. It is, therefore, necessary for such conflict- 
ing States as intend to have the conflict determined 
by arbitration to conclude a treaty by which they 
agree to this course. Such treaty of arbitration 
involves the obligation of both parties to submit in 
good faith to the .decision of the arbitrators. Fre- 
quently a treaty of arbitration will be concluded 


Concep- 
tion of Ar* 
bitration. 


Treaty of 
Arbitra- 
tion. 
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Who Is to 
arbitrate ? 


after the outbreak of a difference, but it also fre- 
quently happens that States concluding certain 
treaties stipulate therein at once, by the so-called 
Compromise Clause,^ that any difference arising 
between the parties respecting matters regulated by 
such treaty shall be determined by arbitration. Xwo 
01' more States can also concludfe a so-called general 
treaty of arbitration, or treaty of permanent arbitra- 
tion, stipulating that all or certain kinds of differences 
in future arising between them shall be settled by 
this method. Thus article 7 of the Commercial Treaty 
between Holland and Portugal- of July 5, 1894, 
contains such a general treaty of arbitration, as it 
stipulates arbitration not only for differences respect- 
ing matters of (■ommerct*, but for all kinds of differences 
arising in the future between tlie parties, provided 
these differences do not concern their independence 
or autonomy. Before the If ague Peace Conference 
of 1 899, however, genei’al treaties of arbitration were 
not numerous. But public opinion everywliere was 
aroused in favour of general arI)itration treaties 
through the success of this conference, with the result 
that from 1900 to the present day many general 
arbitration treaties have, been (wncluded.^ 

§ 14. States which conclude an arbitration treaty 
have to agree upon the arbitrators. If they choose 
a third State as arbitrator, they have to conclude a 
treaty [reeeptmn arbitri) with su(di State, by wdiicii 
they appoint tlie cliosen State and by whi(di such 
State accepts the appointment. The appointed State 
f.'hooses on its own-behalf those umpires who actuall^'^ 
serve as arbitrators. It may happen tliat the con- 
flicting' States choose a head of a third State as 

f 

‘ Bco above, § 3. XXII, p. 590. 

" Martens, N.R.G., 2ndseV. ^ See below, § 17. 
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arbitrator. But such bead never himself investigates 
the matter ; he chooses one or more individuals, who 
make a report and propose a verdict, which he 
pronounces. And, further, the conflicting States 
may agree to entrust the arbitration to any other 
indvyidual or to a body of individuals, a so-called 
Arbitration Committee or Commission. Tlius the 
arbitration of 1900 in regard to tlie Venezuelan 
Boundary Dispute between Great Britain, Venezuela, 
and the United States was conducted by a Commission, 
sitting at Paris, consisting of American and English 
members and the Russian Professor van Maitens as 
President. And the Alaska Boundary Dispute 
between Great Britain and the United States was 
settled in 1903 through the award of a Commis- 
sion, sitting at London, consisting of American and 
Canadian members, with Lord Alverstoue, Lord Chief 
Justi(!e of England, as President. 

§ 15. The treaty of arbitration must stipulate the 
principles according to which the arbitrators have to 
give their verdict. These principles may be the 
general rules of International Law, but they may 
also be the rules of any Municipal Law chosen by 
the conflicting States, or rules of natural equity, or 
rules specially stipulated in the treaty of arbitration 
for the special case.’ And it may also happen that 
the treaty of arbitration stipulates that the arbitrators 
shall compromise the conflicting claims of the parties: 
without resorting to special rules of law. The treaty 
of arbitration, further, regularly stipulates the proce- 
dure to be followed by the arbitrators investigating 
and determining the difference. If a treaty of arbi- 
tration does not lay down rules of procedure, the 

^ See below, § 335, concerning the'“ Three rules of Washington/* 

VOL. II. C 


On what 
principles 
Arbitra- 
tors pro- 
ceed and 
decide. 



1 8 AMICABLE SETTLEMENT OF STATE DIFFERENCES 


Binding 
force of 
firbitral 
verdict. 


What dif- 
ferences 
can be 
decided 
bjArbitra- 
liori. 


arbitrators themselves have tQ. work out such rules 
and to communicate them to the parties. 

§ 1 6. An arbitral verdict is linal if the arbitration 
treaty does not stipulate the contrary, and the verdict 
given by the arbitrators is binding upon tlie parties. 
As, Imwever, no such central authority exists above 
the States as could execmte the verdict against a 
State refusing to submit, it is in such a case the 
right of the other party to enforce the arbitral 
decision by compulsion. Yet it is obvious that 
an arbitral verdict is binding under the condition 
only that the arbitrators have in every way fulfilled 
their duty as umpires and have been able to find 
tlieir verdii't in perfect independence. If they have 
lieen liribed or have not followed their instructions, 
if their verdict has been given under the influence of 
coercion of any kind, or if one of the parties lias 
intentionally and maliciously led the arbitrators into 
an essential material error, tlie arbitral verdict has 
no binding force whatevei-. 

§ 17. It is often maintained that every possible 
difl'erence between States could not be determined by 
arbitration, and, consequently, efforts are made to 
distinguish those groups of State differences whicli 
are determinable by arbitration from the others. 
Now, although all the States may never consent 
to have all possible differences decided by arbitra- 
tion, theoretically there is no reason for a distinc- 
tion between differences decidable and undecidable 
through arbitration. For there can be no doubt that, 
the consent of the parties once given, every possible 
difference might be settled through arbitration, 
whether the verdict is based on tlie rules of Inter- 
national Law or rules of natural equity, or the oppos- 
ing claims are compromised. But, different from the 
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theoretical question, ^hat differences are and what are 
not determinable by arbitration, is the question what 
kind of State differences ought always to be settled in 
this manner. The latter question has been answered 
by artifjle i6 of the Hague Convention for the 
peaceful adjustment of international differences, the 
signatory Powers therein recognising arbitration as 
the most efficacious and at the same time the most 
equitable means of determining diflerences of a 
judicial character in general, and in especial differ- 
en(,-es regarding the interpretation or application of 
international treaties. But future experience must 
decide whether the signatory Powers will in practice 
always act according to this distinction. One can- 
not help thinking that under certain circumstances 
and (jonditions a State might refuse to consent to 
arbitration upon even such difference as has a 
judicial character. However, it must be mentioned 
that several States, following the suggestion of 
this article i6, have concluded treaties in which 
they agn;e to settle differences of a legal nature by 
arbitration, provided these differences do not affect 
the vital interests, the independence, or the honour 
of the contracting parties. Thus Great Britain in 
1903 and 1904 entered into arbitt;atiou agreements 
of this kind Avith Prance, Spain, Italy, Germany, 
Sweden, Norway, Portugal, and Austria-Hungary. 
Although these agreements were concluded for live 
years only, they wnll certainly be renewed. And the 
fact is of importance that Denmark and Holland, 
on February 12, 1904, entered into an arbitration 
%reement according to which all differences, Avithout 
exception, have to go before an arbitration tribunal.^ 

' Already on July 2*3, 1898 — XXIX. p. 137 — Argentina and 
see Martens, N.Ii.ti., 2nd eer. Italy had concluded a treaty 
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Value § 1 8. Tliere can be no doubt that arbitration is, 
every day becomes more and more, of 
great importance. History proves that already in 
antiquity and during the Middle Ages arbitration was 
occasionally * made use of as a peaceable means of 
settling international differences. But, although) an 
International Law made its appearance in modern 
times, during the sixteenth, seventeenth, and eight- 
eenth centuries very few cases of arbitration occurred. 
It was not before the end of the eighteenth century 
that arbitration was frequently made use of. 'Fhere 
are 177 cases from 1794 to the end of 1900.'“* This 
number shows that the inclination of States to acree 
to arbitration has increased, and there can be no 
doubt that arbitration has a great future. States and 
the public opinion of the whole world become more 
and more convinced that there are a good many inter- 
national differences which may well be determined 
by arbitration without any danger wliatever to the 
national existence, independence, dignity, and pro- 
sperity of the States concerned. A net of so-called 
Peace Societies lias spread over the whole world, and 
their members unceasingly ’i\'ork for the promotion of 
arbitration. The Parliaments of several countrie.s 
have repeatedly given their vote in favour of arbitra 
tion ; and the Hague Peace Conlerence of 1899 created 
a permanent Court of Arbitration, a step by whicli a 
new epoch of the development of International Law 
was inaugurated. 

according to vvliich all differences originea du droit international 
without exception shall settled (1894), pp. 52- 61. 
by arbitration. See also above, ^ See La Fontaine’s Histoile 
§ 3, concerning the Compromise sommaire et chronologique des 
Clause. arbitrages internationaiix in R.L, 

* See examples in Calvo, III. 2nd ser. IV. pp. 349, 558, 623. 

§§ 1707-1712, and in Nys, Les 
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V 

Arbitration according to the Hague Convention 

Holls, “The Peace Conference at the Hague ” (1900) — Martens, “ La 
conference de la paix lY la ITaye ” (1900) — Merignhac, “ Laconferenco 
ictcrnationalo do la pajx ” (19CX)). 

§ 19. Of the 61 articles of the Hague Convention Arbitral 
for the peaceful adjustment of international differences, ge,”eria.'" 
not fewer than 43 — namely, articles 1 5 -57 — deal with 
arbitration in three chapters headed “ On Arbitral 
Jusi ice,” “ On the Permanent Court of Arbitration,” 
and “ On Arbitral Procedure.” Tlu; first chapter, 
articles 15-19, contains rules on arbitral justice in 
general, wliich are, however, with one exception, not 
of a legal Imt of a mere doctrinal character. Thus the 
definition of article 15, “International arbitration 
has for its oliject the determination of controversies 
between States by j udges of their own choice, upon 
the liasis of respec-t for law,” is as doctrinal as the 
assertion of article 16: “ In cpiestions of a judicial 
character, and especially in questions i-egarding the 
interpretation or application of International Treaties 
or Conventions, arbitration is recognised by the 
signatory Powers as the most efficjacious and at the 
same t ime the most equitable method of deciding 
controversies which have not been settled by diplo- 
matic metliods.” And the provision of article 17, 
that an agreement of arbitration may be made 
respecting disputes already in existence or arising in 
the future and may relate to every kind of contro- 
f’ersy or solely to controversies of a particular 
character, is as doctrinal as the reservation of 
article 19, which. runs: “Independently of existing 
general or special treaties imposing the obligation to 
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have recourse to arbitration on t^ie part of any of the 
signatory Powers, these Powers reserve to themselves 
the right to conclude, either before the i-atification of 
the present Convention or afterAvards, neAV general or 
special agreements with a Anew to extending obligatory 
arbitration to all cases Avhich they consider possible 
to submit to it.” The only rule 6f legal character is 
that of article 18, enacting the already existing 
customary rule of International Law, that “ the agree- 
ment of arbitration implies the oldigation to submit 
in ffood faith to the arbitral sentence.” 

O « 

On the signatory PoAvers no obligation Avhatever 
is imposed to submit any dillcrence to arl)itration. 
Ea'ch diflerences of a judicial c‘haracter, aiid especially 
those regarding the interpretation or application of 
treaties, for the settlement of A\diich the signatory 
PoAvers in article 16 acknowledge arbitration as 
the most efficacious and at the same time the most 
equitable method, need not necessarily l:)e sidjmitted 
to arbitration. It should, however, l)e mentioned 
that originally a stipulation Avas inteaided which made 
arbitration obligatory forseA>’eral kinds of diflerences.' 


’ According to HolLs, Tho Peace 
Conference at the Ilaguo, p. 227, 
this stipulation was as follows : 

“ From and after the ratification 
of tho treaty hy all tho 

signatory Powers, arbitration shall 
be obligatory in the following cast's 
so far as they do not atloct vital 
interests or tlie national lionour of 
tlie contracting States, 

‘‘ (I) .In the case of differenccB 
or conflicts regarding pecuniary 
damages sufTored by a Sthto or its 
citizens, in consequence of illegal or 
negligent action on the part of any 
State or the citizens of tho latter. 

“ (II) In the case of disagree- 
ments or conflicts regarding the 
interpretation or application of 


treaties or conventions upon the 
following subjects ; 

“ I. Treaties concerning postal 
and telegraphic service and rail- 
ways, ajj well as those Iiaving for 
their object tho protection of 
subniariue telegrapluc cables ; 
Buies concerning the means of 
preventing collisions on the high 
seas ; Conventions concerning the 
navigation of international rivers 
and inter-oceanic canals. 

“ 2. Con vontiong concerning thg 
protection of literary and artistic 
jiroperty, as well as industrial and 
proprietary rights (patents, trade 
marks, apd commercial names) ; 
Conventions regarding monetary 
affairs, weights and measures ; 
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§ 20. According to article 31 the conflicting 
States which resort to arbitration shall sign a special 
act, in which the object of their difference is clearly 
defined, as well as the extent of the powers of the 
arbitrators. The parties may agree to have recourse 
to the permanent Court of Arbitration wliicli was 
instituted by the Hague Convention and regarding 
which details have been given above, Vol. T., §§ 472- 
476, but they may also assign the arbitration to one 
or several arbitrators chosen bj'^ tliem either from the 
members of tlie permanent Court of Arbitration or 
elsewhere (article 32).’ If they choose a head of a 
State as arbitrator, tlie whole of the arbitral procedure 
is to be determined by him (article 33). If they 
choose several arbitrators, an umpire is to |)reside, 
but in case they have not chosen an umpire, the arbi- 
trators are to (dect one of their own number as 
presidcmt (artitde 34). In case of death, resigna- 
tion, or disability from any (muse of one of the arbi- 
trators, Ins place is to be Idled in accordance with 
the method of his appointment (article 35). Tlie 
place, of session of the arbitrators is to be detei’mined 
by the parties ; but if they fail to do it, tlie jilace of 
session is to be the Hague, and the place of session 
cannot, except in case of force majeure, be changed 
by the arbitrators without the coui'ent of the parties 
(article 36). The International Bureau ^ of the 
Court at the Hague is aaithoiised to put its offices and 
its staff at the disposal of the signatory Powers in 
case the parties have preferred to bring their dispute 

^Conventions regarding sanitary judicial assistance, 
affairs and veterinary precautions “4. Boundary Conventions or 
and measures against the phyl- Treaties, so far as they concern 
loxera. purely technical and not political 

“ 3. Conventions regarding in- questions.” 
hcvitances, extradition, and mutual , ^ See above, Vol. I. § 474. 
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before other arbitrators than the permanent Court 
of Arbitration (article 26). ' 

§ 21. The parties can agree upon sucli rules of 
arbitral procedure as they like. If they fail to 
stipulate special rules of procedure, the following 
rules are valid, whether the parties have brought 
their case before the permanent Court of Arbitration 
or have chosen other arbitrators (article 30) : — 

(1) The parties can appoint counsel or advocates 
for the defence of their rights before the tribunal. 
They can also appoint delegates or special agents 
to attend the tribunal for tile purpose of serving 
as intermediaries between tltem and the tribunal 
(article 37). 

(2) The tribunal selects the language for its own 
use and authorised for use before it (article 38). 

(3) As a rule the arbitral procedure is divided 
into the two distinct phases of preliminary procecul- 
ings and of discussion in Court, rrelimiuary pro- 
ceedings consist in the commimicatiou by the resptre 
tive agents to tire members of the tribunal and to the 
opposite party of all ’"printed or written acts and of 
all documents containing the arguments invoked in 
the case. This communication is to be made in the 
form and within periods fixed by tire tribunal 
(article 39) ; for ' the latter is authorised to issue 
rules of procedure for the conduct of the case, to 
determine the form and periods of time in which each 
party must conclude its arguments, and to prescribe 
all formalities required for dealing with the evidence 
(article 49). Every document produced in the pre- 
liminary proceedings by one party must be commu*’ 
nicated to the other party (article 40). 

(4) Upon the conclusion of the preliminary pro- 
ceedings jfollows the discussion in Court ; it consists 
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in the oral development before the tribunal of the 
arguments of the parties (article 39). Tlie discus- 
sions are under the direction of the president of the 
tribunal, and are public only if it be so decided by 
the tribunal with the consent of the parties. 
Minutes are to be drawn up with regard to the 
discussion by secretaries appointed by the president, 
and these official minutes alone are authentic 
(article 41). During the discussion in Court 
the agents and counsel of the parties are authorised 
to present to the tribunal orally all the arguments 
they may think expedient in support of their case- 
They are likewise authorised to raise objections and to 
make incidental motions, but the decisions of the 
tribunal on these objections and motions arc final and 
cannot fornr the object of any further discxtssion 
(articles 45, 46). Every member of tlte tribunal 
may put (Questions to the agents and counsel of 
the parties and demand explanations from them 
on doubtful points, but neither such questions nor 
other remarks made by members of tire tribunal 
can be legarded as expressions of opinion by the 
tribunal in general or the respective member in 
particular (article 47). The tribunal can always 
require from the agents of the parties all irecessary 
explanations and the production of all acts, and in 
case of refusal the tribunal takes note of it in the 
minutes (article 44). 

When the competence of the tribunal is doubted 
on one or more points, the tribunal itself is authorised 
to decide whether it is or is not competent, by 
*fheans of interpretation of the arbitration treaty 
or of otlier treaties which may be invoked in the 
case, and by meanf? of the application of the principles 
of International Law (article 48). 
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During the discussion in Court — article 42 says, 
“After the conclusion of the preliminary proceed- 
ings ” — the tribunal is competent to refuse admittance 
to all such fresh acts and documents as one party 
mav desire to submit to the tribunal without the 
consent of the other party (article 42). Conso- 
qucntl}', the tribunal must admit such fresh acts and 
documents when both parties agree to their submis- 
sion. On the other hand, the tribunal is always 
competcui to take into consideration fresh acts and 
documents to which its attention is drawn by the 
agents or counsel of the parties, and in siich cases the 
tribunal can require proof of these acts and pro- 
duction of the documents, but it is at the same time 
obliged to show the latter to the otlier party 
(article 43). 

As soon as the agents and counsel of the parties 
have submitted aU explanations and evidence in 
support of their case, the president declares tlie 
discussion closed (article 50). 

§ 22. The arbitral award is given after a delibe- 
ration which takes place with closed doors. The 
members of the tribunal vote, and the majority of the 
votes makes the decision of the tribunal. In case a 
member refuses to vote, a note of it must br: made in 
the minutes (article 51). The decision, accompanied 
by a statement of the considerations upon wliieh it is 
based, is to be drawn up* in writing and to be signed 
by eadi member of the tribunal ; the dissenting 
members, however, may record their dissent when 
signing (article 52,). The verdict is read out at a 
public meeting of the tribunal, the agents and counsel 
of the parties being present or having been duly 
summoned to attend (article 53). , 

§ 23. The award, when duly pronounced and 
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notified to the agejits of the parties, decides the 
dispute finally and without appeal (article 54). 
The parties may, however, beforehand stipulate 
in the treaty of arbitration the possibility of an 
appeal. In such case, and the treaty of arbitration 
failing to stipulate the contrary, the demand for a 
rehearing of the case must be addressed to the 
tribunal which pronounced the aAvard. The demand 
for a rehearing of the case can only be made on the 
ground of the discoverj'^ of some new fact such asma}' 
exercise a decisive influence on the award, and wliich 
at tlie time when the discussion was closed was 
unknoAvn to the tribunal as well as to tlie appealing 
part}'. Proceedings for a rehearing can only be; opened 
after a decision of the tribunal expressly stating the 
existence of a new firct of tlie character described, 
and declaring the demand admissible on this ground. 
The treaty of arliitration must stipulate the ])eriod of 
time within Avliich the demand for a rehearing must 
be made (artichi 55). 

Tl le Hague Convention contains no stipulation 
'wliatever with regard to tlie question whether the 
award is binding under all circumstances and condi- 
tions, or whether it is only binding when the tribunal 
has in every way fulfilled its duty ‘Rifi been 

alile to find its verdict in perfect independence. But 
it is obvious tliat the award has no binding force 
whatever if the tribunal has lieen liribed or has not 
followed the parties’ instructions given by the 
treaty of agreement ; if tlie award vras given under 
Jhe influence of undue coercion ; or, lastly, if one 
cif the parties has intentionally and maliciously led 
the tribunal into an essential material error.* 


Seo above, § i 6 . 
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§ 24. The award is binding only upon the parties 
to the treaty of arbitration. But when there is a 
cpiestion of interpreting a (X)nvention to which other 
States thaii the States at variance arc? parties, th(; 
conflicting States have to notify to such other States 
the treaty of arbitration they have^ concluded, hlac'h 
of these States has a right to intervene in the case 
before the tribunal, and, if one or more avail them- 
selves of tins right, the interpretation contained in 
the award is as binding upon them as upon the con- 
flicting parties (artic-le 56). 

§ 25. Each party pays its own ex})enses and an 
equal sliare of those of the tribunal (article 57). 
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I 

On Compulsive Means of vSErrcEMENT of State 
Diffkkbnces in General 

Lawrence, § 156 — Phillimorc, III. § 7 — Pradier-Fotl^re, VI. No. 2632— 
Fiore, H. No. 1225 — Taylor, § 431. 

§ 26. Compulsive means of settlement of diJrer- 
ences are measures containing a certain amount of 
compulsion taken by a State for the purpose of 
making another State consent to such settlement of 
a difference as is required by the former. There are 
lour different kinds of such means in use — namely, 
retorsion, reprisals (including end)argo), pacific 
blockade, and intervention. But it must be men- 
tioned that, whereas every amicable means of settling 
differences might hud application in every kind of 
difference, not every compulsiv'e lueans is applicable 
in every difference. For the application of retorsion 
is confined to political, and that of reprisals to legal 
diflerences. 

§ 27. War is very often enumerated among the 
compulsive means of settling international differ- 
,ences. This is in a sense correct, for a State might 
make war for no other purpose than that of 
compelling another State to settle a difference in the 
M'ay required before wmr was declared. Never- 
theless, the characteristics of compulsive means of 
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settling international cliflerences, make it a necessity 
to draw a sharp line between these means and war. 
It is, firstly, characteristic of compulsive means that, 
although they frequently consist of harmful measures, 
they are neither by the conflicting nor by other 
States considered as acts of war, and consequently 
all relations of peace, such as diplomatic and com- 
mercial intercourse, the execution of treaties, and 
the like, remain undisturbed. Compulsive means 
are in theory and practice considered peaceable, 
althougli not amicable, means of settling inter- 
national differences. It is, further, characteristic 
of compulsive means that tliey are e^'on at their 
worst confined to the application of C(“rtaiu harmful 
measures only, whereas belligerents in war may 
apply any amount and any kinds of forc(;, with the 
exception only of those methods forbidden Ijy Inter- 
national Law. And, thirdly, it is charact(n‘istic oi' 
compulsive means that their application must (a;ase 
as soon as their purpose is realised by the compelletl 
State declaring its readiness to settle the difleremas 
in the way requested by the compelling State ; 
whereas, war once broken out, a bellig(went is not 
obliged to lay down arms if and when the otlicr 
belligerent is reacly to comply with the request mad(! 
before the war. As war is the ultima ratio between 
States, the victorious belligerent is not legally pre- 
vented from imposing u]>on the defeated any condi- 
tions he likes. 

§ 28. The above-described characteristics of com- 
pulsive means for the settlement of international 
differences make it necessary to mention the distiuctidn 
between such means and an ultimatum. The latter is 
the technical term for a written, communication by 
one State to another w^hich ends amicable negotiations 
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respecting a difference, and formulates, for the last 
time and categorically, the demands to be fulfilled if 
other measures are to be averted. An ultimatum is, 
theoretically at least, not a compulsion, although it 
may practically exercise the function of a compulsion, 
and although compulsive means, or even war, may 
be threatened througli tlie same communication in 
the event of a refusal to comply with the demand 
made.’ And the same is valid with regard to with- 
drawal of diplomatic agents, and to military and 
naval demonstrations, which some publicists enume- 
rate among tlie com[)uLsive means of settlement of 
international dillerences. Although these steps may 
contrive, indirectly, the settlement of dillerences, yet 
they do not contain in themselves any compulsion. 


II 

IIetousiox 

Vattel, II. § 341 — Hall, § 120 — Philliraore, III. § 7 — Twiss, II. § 10— 
Taylor, § 435 — Wharton, III. § 318— Wheaton, § 290 — Bhvntschli, 
^ 505 — Hellter, § 110 — Biilmcrincq in HoltzendortT, IV. pp. 59 7 1 — 
Ullmann, § 135 — Bonfils, Nos. 972 974 — Pradier-Fodere, VI. Nos. 
2634 2636--iiivicr, II, § 60— Calvo, III. § 1807—Fiore, II. Nos 
1226 -1227 — Martens, II. § 105. 

§ 29. Hetorsion is the technical term for the 
retaliation of discourteous or unkind or unfair and 
ineipiitable acts by acts of the same or a similar 
kind, lletorsion has nothing to do with international 
delincpiencies, as it is a means of compulsion not in 
„the case of legal differences, but only in the case of 
certain political differences. The a(?t which calls for 
retaliation is not an illegal act ; on the contrary, it is 

‘ See Pradier-Fodere, VI. No. * See Taylor, §§ 431, 433, 441, 
2649. and Pradier-Fodere, VI. No. 2633. 
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aa act that is within the competence of the doer.’ 
But a State can commit many legislative, administra- 
tive, or judicial acts which, although they are not 
internationally illegal, contain a discourtesy or un- 
friendliness to another State or are unfair and in- 
equitable. If the State against which such acts are 
directed considers itself wronged tliereby, a political 
dillerence is created which might be settled by 
retorsion. 

Retorsion § 30. The question wlien retorsion is and when it 

juBUded. justified is not one of. law, and is difficult to 

answer. The difficulty is created by tlie fact tliat 
retorsion is a meaiis of settling such differences 
as are created, not by internationally illegal, but by 
discourteous or unfriendly or unfair and inequitable 
acts of one State against another, and that naturally 
the conceptions of discourtesy, unfriendliness, and 
unfairness cannot very precisely be defined. It 
depends, therefore, largely upon the circumstances 
and conditions of the special cases whether a State 
will or will not consider itself justified in making use 
of retorsion. In practice States have frequently made 
use of retorsion in cases of unfair treatment of their 
citizens abroad through rigorous passport regulations, 
exclusion of foreigners from certain professions, and in 
cases of the levy of exorbitant protectionist or fiscal 
duties, of refusal of the usual mutual judicial 
assistance, of refusal of admittance of foreign ships 
to harbours, and in similar cases. 

' It is for this reason that — of political importance. Never- 
Boe Hcilborn, System, p. 352, theless, a eystem of the Law of' 
and Wagnor, Zur Lehre von Nations must not drop the matter 
don Streiterledigungsmitteln dcs of retorsion altogether, because 
Volkerrochts (1900), pp. 53-60 — retorsion is in practice an impor- 
it is correctly maintained that tant means of settling political 
retorsion, in contradistinction to differences, 
reprisals, is not of legal, but only 
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§ I . The essence* of retorsion consists in retalia- 
tion for a noxious act by an act of the same kind. 
But a State in making use of retorsion is by no means 
confined to acts of the same kind as those complained 
of, acts of a similar kind being equally admissible. 
However, the acts of retorsion arc confined to acts 
which are not internationally illegal. And, further, 
as retorsion is made use of only for the purpose of 
compelling a State to alter its discourteous, unfriendly, 
or unfair behaviour, all acts of retorsion ought at once 
to cease when such State changes its behaviour. 

§ 32. The value of I'etorsion as a means of settling 
c-ertain international diflerences consists in its com- 
pulsor}'^ force, which has great power in regulating 
tlie intercourse of States. It is a commonplace of 
human nature, and by experience constantly con- 
firmed, that evil-doers are checked by retaliation, and 
that tliose who are inclined to commit a wrong 
against others are often prevented by the fear of 
it. Through the high tide of Chauvinism, Pro- 
tectionism, and unfriendly feelings against foreign 
nations, States are often tempted to legislative, 
administrative, and judicial acts against other States 
which, although not internationally illegal, neverthe- 
less endangc;r the friendly relations*and intercourse 
within the Family of Nations. The certainty of 
retaliation is the only force .which can make States 
resist the temptation. 


Hetorsiort 
ho^v ex- 
ercised. 


Value of 
Betorsion. 


VOL. IL 


D 



34 COMPULSIVE SETTLEMENT OF STATE DIFFEKENGES 


Concep- 
tion of 
Feprisala 
in contra- 
distinc- 
tion to 
Ectorsion. 


Reprisals 
admissiblo 
for all 
Inter- 
national 
Delin- 
qucnoies. 


in 

IvKl’UlSALS 

Grotius, IJI. 0. 2 — VatUd, II. §§ 34-~354 — Bynkcrshook, Qiiacstiones 
jnr. pubk 1 . c. 24— Hall § 120 — Lawrence, 157 158 — Twiss, 11 . 

§§ I j ■ ;:2 — Tiylor, §§ 436 437 — Wharton, HI. §§318 320 — Wlicaton, 
291 293 -Bluntschii, §§ 5(X) 504 — Heffter, §§ ni-i 12 — Buluier- 
iniu] in Holtzendortf, IV. pp. 7- • 16— Ullinaiui, 55 136 137 - - Boiifils, 
Nos. 975 -985 — Pradicr-Fochh-e, VI. Nos. 2637 .?647-“'Kivicr, 11. § 60 
--Calvo, HI. 55 1808-1831 —Fiore, II. Nos. 1228 1230 — Martens, 11 . 
5 105 — Lafargue, “ T.es repnksailles en temps de p.-iix ” (1899)-- 
Ducrocq, “ Eepresailles cii temps de paix (1901 ),pp. 5 57 ^ HS -3-2. 

§ 33. Eeprisals i,s the, term ap))lie(l to such injurious 
and otlierwise i7)t('r)i.‘itioi)a]]y illegal a<?ts of a State 
against anotlier as are exce})t!onall}' permitted for 
the purpose of compelling the latter to consent to 
a satisfactory settlement of a diflerence created l)y its 
own international tleliiupieucy. Whereas I'etorsion 
consists in retaliation of discourteous, unfriendly, 
unfair, and inequitable ac‘.ts by acts of the same or 
a similar kind, and has notliing to do with intm'- 
national delinquencies, reprisals ai-e otherwise illegal 
acts performed by a State for the purpose of obtain- 
ing justice for an international delinquency by taking 
tlie law int(7 its own hands. It is, of (course, possible 
that a State retaliates to an illegal act committed 
against itself by the performance of an act of a 
similar kind. Such retaliation would be a retorsion 
in the f)rdiiiary sen.se of the term, but it would not 
be retonsion in the technical meaning of the term as 
used by those writers on International Law who 
correc.tly distinguish between retorsion and reprisglj;. 

§ 34. liepri.sals are admissible not only, as .some 
writers ' maintain, in ease of denial or delay of ju.stic(J 
or of any other internationally interdicted ill-treat- 
> Seo, for instance, Twiss, II. 5 ig. 
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inent of foreij^n citixeiis, but in every case of an 
international delinquency for which the injured State 
cannot get reparation through negotiation, l)e it 
ill-treatment of its vsubjec'ts abroad through denial or 
delay of justice or otherwise, or be it non-com[»lianee 
with treaty obligations, violation of the dignity of 
a foreign State, violation of foreign territorial supre- 
macy, or any other internationally illegal act. Thus 
(rreat Britaiir, in the case of the Sicilian Sulphur 
Monopoly, peifonned acts of reprisals against the 
Two Sicilies in 1840 hy a violation of a treaty, by 
the treaty of (jommerce. of (816 betwecm the Trvo 
Sicilies and Great Britain certa,in commercial advan- 
tiiges were secured to Great Britain. When, in 1S38, 
the Neapolitan Government granted a Sulphur 
Monopoly to a company of French and other foreign 
iuerchants. Great Britain protested against tins vio- 
lation of her treaty rigljts, demanded the larvocatiou 
of the monopoly, and, the Neapolitan Government 
de(dining to comply with this dejiiand, laid an 
emhanjo on Sicilian ships in the harboui- of Malta 
and ordered her lleet in the Mediterranean to seize 
Sicilian shi})s by way of repri.sals. A number of 
vessels were captured, but were restored after the 
Sicilies had, through the mediation of France, agreed 
to withdraw the grant of tlie Sulphur Mono])oly. 

§ 35. lleprisals are admissible for international 
delinquencies only and exclusively. As internation- 
ally injurious acts on tlie part of administrative and 
judicialofficia, Is, armed forces, and private individuals 
are not ipso facto international d’elinqueucies, no 
reprisals are admissible for such acts in ease the 
responsible State complies with the requirements of 
its vicarious responsibility.* Should, however, a 

^ above, Vol. I. §§ 149 and 150. 
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State refuse to comply with these requirements, its 
vicarious responsibility would turn into original 
responsibility, and tliereby an international delin- 
quencj’ would Ire created for which reprisals are 
admissible indeed. 

The repi’isals ordered by Great Britain in the case 
of Don Pacilico are an illustrative example of un- 
justified reprisals, because no international delin- 
(pienc}' was committed. In 1847 riotous mob, 
aided by Greek soldiers and gendarmes, broke into 
atul plunderiid the house of', Don Pacifico, a native 
of Gibraltar and an English subject living at .'Vthois. 
Great Britain claimed damages from Greece without 
previous recourse by Don l*acifico to tlie Greek Courts. 
Greece refused to c(.)mpl}' with the British claim, 
maintaining correctly that Don Pacifico ought to 
institute an action for damages against the rioters 
before the Greek Courts. Great Britain continued 
to jn-ess her claim, and finally in 1 850 blockaded the 
Greek coast and ordered, by wav" of reprisals, the 
capture of Greek vessels. The (X)ullict was eventu- 
ally settled by Greece paying 150/. to Don Pacifico. 
It is generally recognised that England had no right 
to act as she did in this case. She could have 
claimed damages directly from the Greek Govern- 
ment only after the Greek Courts had denied satis- 
faihion to Don Pacificqd 

§ 36. Acts of reprisals can nowadays be performed 
only by State organs sucli as armed forces, or luen-of- 
war, or administrative officials, in compliance with a 
special order of their State. But in former tinu^s 
private individuals used to perform acts of reprisals. 
Such private acts of reprisals seem to have been in 


^ Sec above, Vol. I. § 167. The in Martens, Causes Cclebres, V. 
ca&e ih reported with all its details pp. 395- S3 
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vogue already iu antii^uity, for tliere existed a law in 
Athens according to whicli the relatives of an Athe- 
nian niui'dcred abroad had, in case the foreign State 
refused punishment or extradition of the murderer, 
the right to seize and to l)rii\g before the Athenian. 
Courts three citizens of such foreign State (so-called 
avSpoXTjxfiia). During the Middle Ages, and ev(m in 
modern times to the end of the eighteenth (’entury, 
States used to grant so-(;alIed “ Ijetters of .Marcpie ” to 
such of tlieir sulyects as had lieen injured al)road 
either by a foreign State itself or its citizens without 
being able to get redress. These Letters of Marrjue 
authorised the l)earor t(.) acts of self-help against the 
Stated concerned, its (‘itizens and tlieir pvrojier-ty, for 
the purpose of obtaining satisfaction for the wrong 
sustained. In later times, however. Statics thiim- 
selves also performed acts of repiasals. Th(.n-eby acts 
of reprisals on the part of private individuals fell 
more and more into disuse, and linally disappeared 
totally with the end of the eighteenl li century. The 
distinction, bi'tween general and sjiecial reprisals, 
which used to lie drawn formerly, is liased on the 
fact that iu former timi's a State could either 
authorise a single private individual to [lerform an 
act of reprisals (special retirisals), or command its 
armed forces to perfoi-m all kinds of such acts 
i'leneral reprisals). The term General lleprisals” is 
by Great Britain nowadays used for the authorisa- 
tion of the British fleet to seize in time of war all 
enemy ships and goods. Phillimore (III. § to) cites 
the following Order in Coimcih of March 27, 
1854: “Her ATajesty having determined to afford 
active assistance to Iter ally, His Highness the Sultan 
of the Ottoman Empire, for the proteihiou of hivS 
dominions agamst the encroachments and unprovohed 
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a^trgression of His Imperial Ma,iasty the Emperor of 
All the Eussias, Her Majesty is therefore pleased, by 
and with the advice of Her Pi'ivy Council, to order, 
and it is hereby ordei'ed, that general reprisals be 
granted against tlie ships, ’/essels, and goods of the 
Emperor of All the Eussias, and of his subjects, or 
others inhabiting within any of his countries, 
territories or dominions, so that Her Majesty’s fleets 
may lawfully seize all ships, vessels, and goods,” &;c. 

§ 37 ' An act of re|jrisal can be performed 
against anything and everytliing that belongs or is 
due to tlie delinquent State or its citizens. Ships 
sailing under its flag may be seized, treaties concluded 
Avith it ma}' l)e suspended, a part of its territory may 
b(; militarily occupied, goods belonging to it or to it.s 
citizens may be seized, and the like. Thus in 1901 
Fraiute oi'dered a fleet to seize the island of Mityleue 
as an act of reprisals against Turkey. The persons 
of the ollicials and even of the private citizens of tire 
delinquent State are not excluded from the possible 
objects of reprisals. Thus, when in 1740 the Empress 
Anne of Eussia arrested without just cause the 
Baron de Stackelberg, a natural-born Eussian sul)ject, 
wlio had, howcAmr, become naturalised in Priissi;! 
l)y entering the latter’s service, Frederick 11 . of 
Prussia seized by way of reprisals two Eussian 
subjects and detained^ them until Stackelberg was 
liberated. But it must be emphasised that the only act 
of reprisals admissible with regard to foreign officials 
or citizens is arre.st ; they must not be treated like 
criminals, but like hostages, and it is under no 

< * • ^ * f) ^ 

condition or circumstance allowed to execute them 
or to subject them to punishment of any kind. 

The rule that anything and everything belonging 
to the delinquent State may be made the object of 
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reprisals has, howeYer, exceptions; for instance, 
individuals enjoying the privih?ge of ex-territor-iality 
while abroad, snch as heads of States and diplomatic 
envoys, cannot be made theobject of reprisals, althougli 
this has occasionally Ijeen done in practiced In 
regard to another exception — namely, pul)lic debts of 
snch State as intends performing reprisals — unanimity 
exists neitlier in theory nor in practice. When 
Frederick II. of Prussia in 1752, by way of negative 
reprisals for an alleged injustice of British Prize 
Courts against l^russian subjects, refused the ])ayment 
of the Silesian loan due to English creditors, Great 
Britain maintained, apart from denying the question 
that there Avas at all a just cause for reprisals, that 
])ublic debts cannot be made the object of reprisals. 
English jurists and others, as, for instance, Vattel 
(’^I. § 344), consent to this, but German writers 
dissent.” 

§ 38. Reprisals may Ix^ positive or negativ(;. One 
speaks of positive re[)risals when such acts are ])er- 
formed as uiuh'r ordinary circumstances A\'ould 
involve an international delinquency. On the other 
hand, negative reprisals consist of refusals to per- 
form such acts as are uitder ordinary circumstances 
f)bligatory ; Avhen, for instance, the fulfilment of a 
treaty obligation or the payment of a debt is refused. 

§ 39. Reprisals, be tliey positive or negative, must 
be in some pi-oportion to the 'wrong done and to the 
amount of conqDidsion necessary to get rejjaration. 
For instance, a State w’^ould not be justified in arrest- 
ing by way of reprisals thousands qf foreign stibjects 
• * 

* See the case rcpovted in all its details in Martons, Causes 
Martens, Causes CpKdjres, 1 . p. 35. Celebres, i I . pp. 97 168. The dis. 

" See Phillimore, III., § 22, in pute was settled in 1756 — see be- 
contradistinction to Iloflter, § ii i, Inw, § 437 — throu^di Great Britain 
note 5. The case is reported with pA-ying tin indemnity of 20,000?. 
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living on its territory whose ligme State has injured 
it through a denial of justice to one of its subjects 
living abroad. But it would in such case be justified 
in ordering its own Courts to deny justice to ail sub- 
jects of such foreign State, or in ordering its fleet 
to seize several vessels sailing under the latter State’s 
flag, or in suspending its commercial treaty with 
such State. 

Embargo. § 40. A kind of reprisals, which is called Embargo, 
must be specially mentioned. This term of Spanish 
origin means detention, but in International Law it 
has the technical meaning of detention of ships in 
port. Now, as by way of reprisals all kinds of other- 
wise illegal acts may be performed, there is no doulit 
that sliips of the delinquent State; may be prevented 
from leaving the ports of the injured State for the 
purpose of compelling the delinquent State to make 
rej)aration for the wrong done.' 

The matter need not be specially mentioned at all 
were it not lor the fact that embargo by way of 
reprisals is to be distinguished from detention of 
ships for other reasons. According to a now 
obsolete rule of International Law, the conflicting 
States could, when war was breaking out or im- 
pending, lay aiv embargo on each other’s vessels. 
Another kind of embargo is the so-called arrH de 
prince — that is, a detention of foreign ships for the, 
purpose of preventing them from spreading news 
of political importance. And there is, thirdly, an 
embargo arising out of the so-called j^is angaria ; — 
that is, the right of a belligerent State to seize^ 
and make use of neutral property in case of 
necessity, under the obligation to compensate the 

‘ Thus in 1840— seo above, §34 —Great Britain laid an embargo on 
Sicilian ships. 
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neutral owner of sucJi property. States have in the 
past ^ made use of this kind of embargo when thc'v 
had not enough ships for the necessary transport of 
troops, ammunition, and the like. 

All these kinds of international embargo must not 
be confounded with the so-called civil embargo of 
English Municipal Law" — namely, the order of the 
Sovereign to English ships not to leave English ports. 

§ 41. Like all the other compulsive means of 
settling international diflerences, reprisals are admis- 
sible only after negotia,tions liav(; bee,n conducted in 
vain for the ])urpose of obtaining re])aration iVomthe 
delinquent State. In fornnu’ times, when States used 
to authorise private individuals to perform special 
reprisals, treaties of commerce and peace frequently 
stipulated for a certain period of time, for instance 
three or four months, to elapse after an application 
for redress Ixd'orc^ tlie grant t)f Letters of Marque by 
the injured State.'* Although with the disappearance 
of special reprisals this is now antiquated, a reasonalde 
time 1‘or the performance of a reparation must e\'cn 
nowadays be given. On the other hand, reprisals 
must at once cease when the delimpient State makes 
the necessary rt,“p;tration. Individuals arrested must 
be set free, goods and ships seized .must be handed 
back, occupied territory must be evacuated, suspended 
trea ties must agtiin lie put iti,to force, and the like. 

§42. Eeprisals in time of peace must not be con- 
founded with reprisals between belligerents. Whereas 
the former are resorted to for the purpose of settling 
,a^ conflict without going to wan, the latter ‘ are 
retaliations to force an enemy guilty of a certain acU. 
of illegitimate Avarfare to comply with the latvs of war. 

^ Seo bolow, § 364. ^ See rhilliinore, Ilf. § 14. 

•* Sec Phillhnoro, HI. § 26. ’ ** See below, § 247. 
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Value of 
Reprisals. 


§ 43. The value of reprisals a»s a means of settling 
international differences is analogous to the value of 
retorsion. States will have recourse to reprisals for 
such international delinquencies as they think in- 
sufficiently important for a declaration of war, Imt too 
important to be entirely overlooked. That reprisals 
are latluir a rough means for the settlement of 
di fierences, and that the institution of reprisals may 
give and has in the past given occasion to abuse in 
case of a diflerence between a pov^^erful and a weak 
State, cannot be denied. On the other hand, as there 
is no Court and no central authority above the 
Sovereign States which could (;ompel a delinquent 
State to give reparation, the institution of repiisals 
can scarcely be abolished. The inlluomce in the future 
of the existence of a permanent Court of Arbitration 
remains to be seen. If all the States would become 
parties to the. Hague Convention for the. peaceful 
adjustment of international dlfierences, and if tliey 
would liave recour.se to the rei'inanent Court of 
Ai’bitration at the Hague in all cast's of an alleged 
international delinquency which affects neither their 
national honour nor their indep('nden(.;e, ata.s of 
reprisals would almost disap[)ear. 
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Hall, § I2I — Lawrence, § 159 — Taylor, § 444 — Bluntschli, §§ 506 507- - 
Heffter, § 112 — Bulmerinci] in Iloltzondorff, IV. pp. 116 127 — 
Ulhnann, § (38 — Bonfils, Nos. 986 994 — Pradier-Foderc, V. Nos. 
2483-2489, VI. No. 2648 — Rivier, 11. §fx5 — Cairo, III. §§ 1832-1.859 
— Fiore, II. No. 1231 — Martens, II. 105 — Holland, Studies, pp. 15 1 - 

167 — Deane, “ The Law of Blockade” (1870) pp. 45- 48 Fimchillc, 

“ Dn blocus inariUme ” (1S82) pp. 37-67 — Falclo!, “Dio Hanjit- 
perioden der sogenannten Friodcnsblo(dvade ” (1891) — Bares, “I.e 
blocns p.acifiqiic ’’ (1898) — Ducrocii, “ Rc|iresailles on temps do paix ” 
(1901) pp. 58-174. 

§ 44. Before tlie nineteentli ceniury Blockade was 
only known as a measure between lielliyttrents in 
time of war. It was not before tbe .second quarter 
of the nineteenth century that the host case occurred 
of a so-called pacific lilockadc — that is, a bh)ckad(:“ 
during time of ])ea<;‘e — as a compulsive means of 
settling international dilTerenee.s ; and all such eases 
are eitlier cases of intervention or of reprisals.’ Tlie 
first case, one of intervention, ha|)pened in 1827, when, 
during tlie Greek insurrt'ction, Great Britain, France, 
and Uussia intervened in the inten'st of the inile- 
pendence of Greece and blockaded those parts of tbe 
Greek coast wliicli were occupied by d'urkisb troops. 
Althougli this lilockade led to the battle of .Navariiio, 
in which the Turkish fleet was destroyed, the Powers 
maintained, rievertlieless, tliat they were not at war 

‘ A blockado instituted by a i-), 138, treats it as a pacific blockade 
State afi;ainst such portions of its mmsu gt’uerifU. Of course, nect's- 
own territory as are in revolt is sity of self-preservation only can 
not a blockade for the purpose of justify a State that has blotfkaded 
► fettling international difTerences. one of its own ports in preventing 
it has, therefore, in itself nothing the egress and ingress o\ foreign 
to do with the Law of Nations, vessels. And the ijucstion might 
but is a matter of internal police, arise whether compensation is not 
I cannot, therefore, jigrec with to be paid for losses sustained by 
Piofhssor Holland, who, in his sucli foreign vessels. 
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with Tui'key. In 1831, France Jxlockaded the 1 'agu.s 
as an act of reprisals for the purpose of exacting 
redress froni Portugal for injuries sustained by French 
suljjects. Great Britain and France, exercising inter- 
vention for the pui pose of making Holland consent to 
t 1 >e independence of revolting Belgium, blockaded in 
1833 the coast of Holland. In 1838, France block- 
aded the ports of Mexico as an act of rejprisals, ])ut 
Mexico declared war against Fi-ance in answer to 
this pacilic blockade. Likewise as an act of re- 
prisals, and in the same year, France blockaded the 
ports of Argentina ; and in 1845, conjointly with Great 
Britain, France blockaded tlu^ ports of Argentina a 
second time. In 1850, in the course of ber diflerences 
with Greece on account of the case of Don Pacdico,' 
Great Britain blockaded the Greek ])orts, but for 
Greek vessels only. A case of intervention again is 
the pacilic blockade instituted in i860 by Sardinia, 
in aid of an insurrection against the then Sicilian 
ports of Ate.ssina and Gaeta, but the following year 
saw the conversion of the pacific Iiluckade into a 
war lilockade. In 1862 Great Britain, by way of 
reprisals for the plundering of a wrecked British 
merchantman, blockaded the Brazilian port of Rio 
de Janeiro. The_blockade of the island of Formosa 
liy France during her diirerences with China in i 884, 
and that of the port of Menam by France during 
her diHerences with Siam in 1893 are likewise 
cases of reprisals. On the other hand, cases of 
intervention arc the blockade of the Greek coast in 
1886 by Great Britain, Anstria-Hungary, Germany, 
Italy, and Russia, for the purpose of preventing Greece 
from making war against Turkey; and further, tlie 
lilockade of the island of Crete in 1897 liy the united 

' Sco above, § 35. 
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I'^owers. The last ca§e occurred in 1902, when Great 
Britain, Germany, and Italy blockaded, by way of 
reprisals, the coast of Venezuela.’ 

§ 45. No unanimity exists between international 
lawyers with regard to the question whether or not 
pacific blockades are admissible according to the 
principles of the Law of Nations. There is no doubt 
that the theory of the Law of Nations forbids the 
condemnation and confiscation of vessels other than 
those of the blockaded State wliich are caught in an 
attempt to break a pacific blockade. For even tln^se 
writers who maintain the admissibility of pacific 
lilockade assert that such vessels cannot be con- 
fiscated. What is controverted is the (piestion 
whether according to International Law the coast 
of a State can be blockaded at all in time of peace, 
rrom the first recorded instance to tlie last, 
sev'eral writers “ of authority have negatived the 
question. On the other hand, many writers have 
answered the question in the allirmative, differing 
among themselves regarding the one point mily 
whether or not vessels sailing under the flag of third 
States could be prevented from entering or leaving 
pacifically blockaded jiorts. The Institute of Inter- 
national Law in 1887 carefully studied, and at its 
meeting in Heidelberg discussed, the question, and 
filially voted a declaration in favour of the admis- 
sibility of pacific blockades. Thus the most influential 
body of theorists has approved of what had been 

' This blockade, altbovigh osteri- No. i (V^enezuela), Correspoiuienco 
♦»iklyawar blockade for tl ic pur* respectiii^J the AflVii vs of Venezuela, 
pose of prcvonting the ingress of - The leader of tlieso writers is 
foreign vessels, was nevertheless llautcfcuille, J)es Droits ct des 
essentially a pacific blockade. Devoirs dcs Nations Neutres ( 3 nd 
^ec Holland, in the Law Quar* cd. 1858, pp. 273- 288.) 
ferly Kevicw,XlX. (1903), p. 133; See Annmiire, IX. (1S87), pp. 
Larliamontary Papers, Venezuela, 275-301. 
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established Ijcfore by - pract ice. ^ There ought to be 
no doubt that the munerous cases of paciiic blockade 
which liave occurred duiing the nineteenth century 
have, through tacit consent of the members of the 
Family of Nations, established the admissibility of 
paciiic blockades for the settlement of political as 
well as of legal international differences. 

§ 46. It has already’ been stated that those writc-rs 
who admit the legality of parrific blockades are 
unanimous regarding the fact that ]io right exists 
lor the blockading IState to condemn and confiscate 
suc-li shi])s of tliird States as try to break a pacific 
blockade. A part from this, no unanimity exists with 
regard to the cpiestion of tlie relation between a 
pacific blockade and sliips of third States. Some 
(fermau writers ’ maintain that such ships have to 
respect the blockade, and that the blockading State 
has a right to stop sucli ships of tliird States as try 
to break a paciiic blockade. The vast majority of 
writers, however, deny such right. There is, in fact, 
no rule of International Law which could establisli 
such a right, as pacific in contradistinction to bellige- 
rent blockade is a, mere matter between the conflict- 
ing parties. The declaration of the Institute of 
International Law in favour of pacific blockade 
contains, therefore, the condition; “‘Les navires de 
pavilions neutres peuvent entrer libremcnt malgrc le 
blocus.’’ 

I’he practice of pacific blockade lias varied witli 
regard to ships of third States, before 1850 ships 
of third States were expected to respect pacific 
blockades, and such ships of these States as triei'f * 
to break it were seized, but were restored at the 
termination of the blockade, yet without any com- 
' See Ileffter, §112; Pei-ek, J 30. 
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pensation. When in 1850 Great Britain, and like- 
wise when in 1886 Great Britain, Austria, Germany, 
Italy, and Kussia blockaded the Greek })orts, these 
[jorts were oidy closed for Greek ships, and others 
were allowed to pass tlirough. And the same was tlie 
case durinp' the blockade of Crete in 1897. On the 
other hand, in 1894 France, during a conllict witli 
China, blockaded tlie island of Formosa and tried to 
enforce the ])lo(;kade against ships of third States. 
But Great Britain declared that a pacific blockade 
could not be enforced against ships of third States, 
wliereupon Fhajice had’ to drop her intended establish- 
ment of a pacific blockade and had to (amsider her- 
self at war with Clrina. And wlien in 1902 Great 
Britain, Germany, and Italy instituted a Idotrkade 
against Venezuela, they declared it a war blockade ’ 
’■lecause they intended to enforce it against vessels 
of third States. 

§ 47. Theory and practita; se(:m nowadays to 
agree upon the rule that the ships of a pacifically 
l)lockaded State trying to break the blockade may be 
seized and sec[uesti‘ated. But they cannot be con- 
demned and confiscated, as they have to be restored 
at the termination of the blockade. Thus, although 
the Powers which had instituted a blockade against 
Venezuela in 1902 declared it a war blockade, all 
Venezuelan public and private ships seized were 
restored after the blo(.;kade ^^'as raised. 

§ 48. Pacific blockade is a measure of such enor- 
mous consequences that it can be justified only after 
th(', failure, of preceding negotiations for the pur])ose 
*t?f Settling the questions in dispute. And further, as 
bloc.kado', being a violation of the territorial supremacy 

^ T.bat this blockade was essentially a pacific blockade I liavo 
already stated above, p. 45, note i. ^ 
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of the blockaded State, is prima facie of a hostile 
character, it is necessary for such State as intends in 
time of peace to blockade another to notify its 
intention to the latter and to fix the day and hour 
for the establishment of the blockade. And, thirdly, 
although the Declaration of Paris of 1856 enacting 
that a bIocka(Je to be binding must be effective 
concerns blockades in time of war only, there can Ije 
no doubt that pacilic blockades ought to be likewise 
eflective. The declaration of the Institute of Inter- 
national Law in favour of pacifu; blockade contains, 
therefore, the condition : “ Le blocus pacilique doit 
ctre declare et notilie ofli(nellement, et maintenu par 
line force suflisaute.” 

§ 49. As the establishment of a pacific blockade, 
has in various instances not jn-evented tlie outbreak 
of hostilities, the value of a pacilic blockade as a 
means of uon-hostile settlement of international dif- 
ferences is doubted and considered precarious by 
many writers. But others agree, and I think they 
are right, that the institution of pacific blockade is 
of great value, lie it as an act of reprisals or of inter- 
vention. Every measure which is suitable and 
calculated to prevent the outbreak of war must be 
welcomed, and experience sIkjws that pacific blot'k- 
ade is, althougli not universally successful, a measure 
of such kind. That it may give, and has in the past 
given, occasion for abuse in case of a difierence 
between a strong and a weak Powei- is no argument 
against it, as the same is valid with regard to reprisals 
and intervention in general, and even to war. And 
although it is naturally a measure which will scarcely’ 
be made use of in case of a difference between two 
powerful naval States, it might, nevertheless find 
application with success against a powerful naval 
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State if exercised by the united navies of several 
PoAversd 


V 

Intkkvkxtion 

Hqo tlie litoratuve quoted above iu Vol. I. at the coimucncciuent of § 1 34. 


^ 50. Intervention as a means of settling inter- 
national diflerences is only a special kind of interven- 
tion in general, which has already been discussed.- 
It consists in tin; dictatorial interference of a third 
State in a difllirenca) between two States hor the 


purpose of settling the dillerence in the way de- 
manded by the intervening State. This dictatorial 
interference takes place for the purpose of cxei'cis- 
ing a compulsion upon one or both of tlie parties 
ni conilict, and must be distinguislied from svudi 
attitude of a State as makes it a part}- to the 
very conilict. If two States are in (.'onliict and 
a third State joins one of them out of friendship 
or from any other motive, such third State does 
not exer(dse an intervention as a means of settling 
international dillbrences, but it becomes a party to 
tlie conflict. If, for instance, an alliance exists 
lietween one of two States iu conflict and a tliird, and 
if eventually, as war has broken out in consequence 
of the conflict, suc;h third State comes to the help of 


^ Tho following is tho full text 
of the (Iccijiration of the Institute 
of International Law referred to 
itbove, § 45 : 

“ L’eiablissement d’un blocus 
fdylehors de I’etat do guerro ne 
doit etre considero comvuo ponnis 
par le droit de gens quo sous lea 
conditions suivantes : 

“ i. Les navires de 'paviUon 
ctrangor peuvont entrer libromcnt 
nialgre le blocus. 

VOL, n. 


“ 2, Le blocus pacitiquG doit cHre 
declare et notifie officiellcinent et 
maintenii par line force sulliBante. 

‘‘ 3. Los navires de la puissance 
bloqueo qui, no respectent pas im 
pareil blocus, peuvent etre se- 
qnestres. Le blocus ayant cesse, 
ils doivent etre restitucs avee leurs 
cargaisoiis il leurs proprietaircs, 
mais sans dodoinmagcment A 
aiUMin titre.” 

See above, Vol. I. §§ 134-138. 
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its ally, no intervention in the teelmical sense of the 
term takes place. A State intervening in a dispute 
between two other States does not become a party to 
their dispute, but is the author of a new' imbroglio, 
because such third State dictatorially requests those 
other States to settle their dillerence in a wmy to 
which both, or at least one of them, objects. An 
inteiwention, for Instance, takes place when, although 
tw'O States in conllic't have made up their minds to 
fight it out in w’ar, a third State dictatorially requests 
them to settle their disi)ute through arbitration. 

Intervention, in tlie form of dictatorial interference, 
must, further, be distinguished from such efforts of 
a State as are directed to indiu'e the States in con- 
flict to settle their difference amicably by proffering 
its good offices or mediation, or by giving friendly 
advice. It is, therefore, incorrect wlien some jurists ' 
speak of good offices and the like as an “ ami(!able ” 
in contradistinction to a “ hostile ” intervention. 

§51. Intervention in a difference between tw'o 
other States is exercised through a communication of 
the intervening State to one or both of the conflicting 
States wdth a di(.‘tatorial request for the settlement of 
the conili('t in a certain way, for instance by arbitra- 
tion or by the acceptance of certaiti terms. An inter- 
vention can take place either on the part of one State 
alone or of several States collectively. If the parties 
comply wdth the request of the intervening State or 
States, the intervention is terminated. If, however, 
one or both of the parties do not comply with the 
request, the intervening State will either withdraw its 
intervention or proceed to the performance', of acts 
more stringent than a mere request, such as pacific 
blockade, military occupation, and the like. Even 
^ Thus, for instance, Rivier, II. § 58. See also above, Vol. I. § ^34* 
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war may be cleclared'for the purpose of an interven- 
tion. Of special importance are tlie collective inter- 
ventions exercised by several great Powers in the 
interest of the balance of power and of humanity^ 

§ 52. An intervention in a ditferem'e between two 
States can take place at any time from the moment a 
conflict arises till the moment it is settled, and even 
immediately after the settlement. In many cases 
interventions have taken place before the outbreak of 
war between two States for the purpose of prevent- 
ing war ; in othei- case.s thii'd States have intervened 
tluring a war which had broken out in consequence of 
a conflict. Interventions have, further, taken place 
immediately after the peaceable settlement of a 
dilTerence, or after the termination of war by a treaty 
of peace or by conquest, on the grounds^ that the 
conditions of tlie settlement or the treaty of pea(!e 
were against the interests of the intervening State, or 
because the latter would not consent to the annexa- 
tion of the conquered State by the victor.^ 

^ See above, VoL I. §§ 136 and default of a right, and to all other 
137* details concerning intervention, the 

* With regard to tho question reader must be referred above, 
of the right of intervention, the Vol. L *35 13B. 
admissibility of intervention in 
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GrotiufR 1. (,!. i, :i Vattel, ITT. §§ 1-4, 69 -72 — Tlall, §§ 15-18 — 

Lawrence, § 155 - Lorimer, II. pp. 18-28 — Manning;, pp. 131 133 

-Pliilliniore, ITT. § 49 Twiss, 11. § 22-29 — Taylor, §§ 449 451 — 

Wheaton, § 295— Bhintsolili, §§ 5* 0-5 14 HelTter, §§ 113 ! 14 

l iucdor in IToltzendoiTf, IV. pp. 175-198 — -iniiber, §§ 235- 237 — 

G. T\ Martens, K. § 263 — Ulhnann, § 141 — Bonfjls, No«, 1000 looi 
— rrat 1 ier-Fod(h’(b Vi. Nos, 2650-2660 — Kivicr, IT. 5 6i — Calvo, IV. 
§§ i860 (864 •-Fiore, LIT. Nos. 1232 1268 — Martens, If. § 106 — 
Westlake, Chapters, pp, 258 -264 — ITcilborn, System, pp. 321-332 •- 
Bettioh, “ Znr Tlioorio uud Gcschicbte des Ilociits znm Ivriege ” 
(18S8). pp. 3 140 — Wiessc, “ Lc Droit international applique 
aux. pfuerres civilos *’ (1898)— Boiigier, ‘‘ Les guerres civiles et le 
droit dcs gens ” (1903). 

§ 53. As within the boundaries of the modern 
State an armed contention between two or more 
citizens is illegal, public opinion has hecoTiv* 
convinced tliat armed contests l)etween citizens are 
inconsistent with Municipal Tjaw. Ldlueuced by this 
fact, fanatics of international peace, as avo.II as those 
innumerable individuals who cannot grasp the idea of 
a law between Sovereign States, frequently consider 
war and law inconsistent. They quote tlie fact that 
*wars are frequently waged by States as a proof 
against the very existence, of an International Law. 
It is not difficult to show the absurdity of this opinion. 
As States are Sovereign, and as consequently no 
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central autliority can exi.st abovi^, them able to enforce 
compliance with its demands, war cannot always be 
avoided. International Law recognises this fact, but 
at the same time provides regulations with which 
the belligerents have to comply. Altlnnigh with the 
outbreak of war all peaceable relations between 
the belligei-ents cease, tliere remain certain mutual 
legal obligations and duties, 'rims war is not 
inconsistent with, but a condition regulated by, 
International Law. Tlie latter cannot and does not 
object to tlie States which are in conllict waging war 
U|)on eacli other instead of peaceably settling their 
difTereiua!. Lut if tlu'.y choost* to go to war tliey liaa i! 
to com{)ly with the rules laid down by Intern.ational 
Law regarding the conduct of war :md the relations 
between the belligerents and neutral States. That 
International Law, if it coidd forlrid war altogetlier, 
would lie a inoi'e perfect law tlian it is at present 
tliere is no doidit. Yet eternal ])eace is an impossi - 
bility in the conditions and circumstances under 
which mankind live and jHirhaiis will have to live for 
ever, althougli eternal peace is certainly an ideal of 
civilisation. 

§ 54. War is the contention between two or more 
States through their armed forces for the purjiose of 
overpow(;ring each other and imposing such I'on- 
ditions of peace as tlie victor pleases. War is a fact 
recognised, and witli i-egard to many points regulated, 
but not established, by International Law. 'riiose 
writers’ who define war as the legal I’emedy of self- 
help to olitain sati.sfactioii for a wrong sustained iront 
another State, forget that wars have often been wagetr 
by both parties for political reasons only ; they con- 

' See, for instnnoe, Vattcl. III. II. 26; Bluntechli, § 5'®; Enf 
§ f ; Philliuiore, III. § 49; 'J’-wiss, iiierincq, § 92. 
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found a possilde but ],K)fc at all necessary cause, of war 
with the conception of war. A State may be driv'cn 
into war because it cannot otherwise get reparation 
for an international delinqmmcy, and sncli State may 
then maintain that it exercises by the war nothing 
else than legally recognised self-help. Ihit when 
States are driven intr) or deliberately Avage war for- 
political reasons^ no legally recognised act oi’ self-help 
is in such case perfornuHl by the Avar. And the same 
hiAvs of Avar are valid, whether wars are Avaged on 
account of legal or of political dilferences. 

^ 55. In an}" case, it is uni\'ersally recognised 
that Avar is a, r.onfeniion, Avhich means, a violent 
simifiile ikron.<jh ike application of armed force. For 
a war to be in existence, Iavo or inore States must 
actually have tlieir armed forces lighting agaiirst each 
ether, although the commencement (jf a Avar may 
date back to its detdaration cxr some othei" unilateral 
initiative act. Unilateral acts of foi'ce perl'ormed by 
one State against anotlier may be a (;ause of tln^ out- 
bi’eak of Avar, but are not war in themselves, as long 
as they' are not answered by similar liostih; acts by 
the other side, or at least b}’ a declaration of the 
other side that it considers the particular acts as 
acts of war. Thus it comes about that acts of force 
])erformed bj" one State against another by Avay of 
reprisals or during a pacific blockade in tlie case of 
an intervention are not necessarily initiative acts of 
Avar. And CA'cn a<Jts of force illegally perliirmed by 
one State against another, such, for instance, as 
occupation of a part of its territory, arcj jiot acts of 
Av’ar as long as they are not met with acts of force 
fro}n the other side, or at least Avith a declaration 
trom the latter that it considers the particular acts as 
ac.ts of Avar. Thus, Avhen fjouis XIV. of Prance, after 
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tlie Peace of Nimeguen, instituted the so-called 
Clianibers of Peiinion and in 1680 and 1681 seized 
the territory of the then Free Town of Strassluirg 
and othe.r parts of the German Empire without the 
latter’s oHiiring armed resistance, these acts of force, 
altliougli doubtless illegal, wei-e not acts of war. 

§ 56. To be considered war, tlie contention must 
be going on befii:een States. In the Middle Ages wars 
Averts known l.ietween private individuals, so-(;alled 
private Avars, and wars between cor[)orations, as the 
Ilansa for instaru'e, and betAA'een Sta.tes. But such wars 
haA'C totally di8ap])earcd in liiodern times. It may, 
of course, happen that a contention arises betwe<m the 
armed forces of a State and a body of armed indi- 
viduals, biu> such contention ' is not Avar. Thus the 
contention between the Raiders uiuh'r Dr. Jameson 
and tlie former South AiVican Repidilic in JanuarA' 
1896 Avas not War. Nor is a, contention Avith insur- 
gents or with pirates a Avar. And a so-called civil 
war- need not be from the lieginning nor become 
at all a Avar in the technical sense of tlie term 
according to International LaAV. On the other hand, 
to an armed (‘ontention between a suzerain and its 
vassal^ State the character of war ouglit not to Ik’ 
denied, I'or lioth parties are States, although the fact 
tliat the A'assal makes war against the suzerain may, 
from tlie standpoint of Constitutional LaAV, be con 
sidered rebellion. And'likev\dse an armed contention 
betAveen a full Sovereign State and a State under the 
suzerainty of another State, as, for instance, the con- 
tention between Servia and Bulgaria in 1885, is war. 

' Some publicists msiiutain, forinstance, Bluntschli, § 113, and 
liowcver, tliat a contention be- I’ioro, III. § 1265. 
tween a. State anti the armed forces See below, § 59. 

of a party tightiri" for public rights ^ See below, § 75. 
iuijst, b(. considered as war. See, 
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Again, an armed contention between one or more 
member-States of a Federal State and the latter ought 
to be considered as war in the technical sense of 
the term, according to International Law, although, 
according to the constitution of Federal States, war 
between the member-States as well as between any 
niember-State and the Federal State itself is illegal, 
and the recourse to arms by a member-State may 
therefore cori-ectly, from the standpoint of the con- 
stitution, be called a rebellion. Thus the War of 
Secession within the _ United States between the 
Northern and the Southern member-States in i86i- 
] 865 was real war. 

57. It must be emphasised that war nowadays 
is a contention of Statf^s throu(/h their armed forces. 
Those private subjects of the belligerents wlio do not 
directly or indirectly belong to tlie armed forces do 
not take part in the armed contention : they do not 
attack and defend, and no attack is therefore made 
upon them. This fact is the result of an evolution of 
practices which were totally <liflerent in former times. 
Ihiring antiquity and the greater part of the Middle 
Ages war was a contention between tlie whole of 
tlie populations of the belligerent States. In time of 
war every subject of one l)elligerent, wdiether an 
armed and fighting individual or not, whether man 
or woman, adult or infant, (a>uld be killed or enslaved 
by the other belligerent at will. But gradually a 
milder and more discriminative practice grew iq), 
and nowadays the life and liberty of such private 
^subjects of belligerents as do not directly or indirect ly 
belong to their armed forces are safe, as is also, with 
certain exceptions, their private jtroiterty. 

This is a generally admitted fact. But opinions 
disagree as to the general position of such private 
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suljjects ill time of war. The majority of the 
European continental writers for the last two genera- 
tions have pi’opagated the doctrine that no relation 
of enmity exists between lielligerents and sucli private 
vSiibjects, or between the jirivate sulijecas of both 
belligerents. This doctrine g’oes back to Rousseau, 
“ Contrat Social," I. c. 4. In 1801, on t he occasion of 
the opening of the French I’rize (,*011 rt, tlu‘ celebrated 
lawyer and statesman Portalis adopted Rousseau’s 
doctrine by declaring that Avar is a relation between 
States and not betAveen individuals, and that conse- 
quently the subjects of the lielligerents are oidy 
enemies as soldiers, not as citizens. And althougli 
this ncAv doirtrine did not, as Hall (§ l8)shoAv^s, spi-ead 
at once, it lias since the second lialf of tlie nine- 
teenth century been proclaimed on tlie European 
continent by the majority of Avriters. English and 
American-English writers Iuia’c, however, never 
adopted tJiis doctrine, lint have, always maintained 
that the relation of enmity between the belligerents 
extends also to tlieir private citizens. 

I think, if tlie facts of war are taken into consider 
ation without prejudice, there ought to be no doubt 
that the Anglo-American view is correct. It is im- 
possible to scA'cr th(i citizens from their State, and 
the outbreak of Avar bef ween tAS'o States cannot Imt 
make their citizens eneinies. Rut, on tlie other hand, 
the whole controversy is miAvorthy of dispute, because 
it is only a terminological controversy without any 
material consequences. For, apart from tlie termin- 
ology, tlie parties. agree in substance upon the rule.s^ 
of the IjUav of Na tions regarding such private subjec t.s 
as do not directly or indirectly belong to the armed 
forces. Nobody doubts tliat such priAuite individuals 
are safe as regards their life and liberty, provided 
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they Ixehave peacefully and loyally, aTid tliat, with 
certain exceptions, their private property must not be 
touched. On the other hantl, nobody doidjts that, 
.accoiding to a generally recognised custom of modern 
warfare, the lielligerent who has occupied a part or 
the wliole f)f his opponent’s territory, and wlio treats 
such private individuals leniently according to tlie 
rule of International I^aw, can punish them for any 
hostile act, since they do not enjoy the privileges of 
mendxers of armed forces. Although, on the one 
hand, International Taiw does by no means forbid, and, 
as a law between States, is not competent to forbid, 
private individuals to take up arms against an enemy, 
it gives, on the other liand, the right to the enemy to 
treat liostiliti(;s committed by private ‘ individuals as 
acts of illegitimate warl'are. A belligerent is under 
a duty to resp(;ct the life and lilterty of private 
enemy individuals, Itut he can <;arry out tins duty 
under the condition oid}^ that these private 
individuals abstain from hostilities against himself, 
'i'hrough military occupation in war such private 
individuals fall under the territorial supremax'y of the 
iKdligerent, and he can therefore demand that they 
comply with his orders regarding the safety of his 
forces. 'Ihe position of private enemy individuals 
is made know’ii to them through the proclamations 
which the commauders-in-chief of an army occupy- 
ing the territory usually publish, d’hus General Sir 
Redvers Bidler, when entering the territory of the 
South African Republic in 1900, published the follow- 
ing proclamation : 

*“The troops of Queen Victoria are now ])assing 
throngli the d’ransvaal. Her Majesty does next make 
war on individuals, but is, on the contrary, anxious 

* Bee below, § 254. 
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to spare them as far as may be possible the horrors of 
war. The quarrel England has is with the Govern- 
ment, not with the people, of the Transvaal. Pro- 
vided they remain neutral, no attempt will be made 
to interfere with persons living near the line of 
march ; every possible protection will be given them, 
and any of their property that it may be necessary to 
take will be paid for. Put, on the other hand, thosti 
who are thus allowed to remain near the line of 
march must respect and maintain their neutrality, 
and the residents of an}' locality will be held respon- 
sible, l)Oth in their })ersons and pro[)erty, if an}' 
damage is done to railway or telegraph, or any 
violence done to any member of the British forces 
in the vicinity of their home.” 

It must be (unphasised that this jx^sition of pi’ivate 
individuals of the hostile States renders it inevitable 
tliat commanders of armies wliich liave occ.upied 
hostile territory should c.onsider and mark as (Criminals 
all such private individu.als of the (uiemy as commit 
hostile acts, althougdi such individuals may ac,t from 
patriotic motives and may be highly praised for their 
acts by their coitipatriots. The liigh-sounding and 
well-meant words of Baron Land)ermout, one of tlie 
Belgian deleguites at the Conferejice of Brussels of 
1874— “11 y a des choses qui se font ii la guerre, qui 
se feront toujours, et que ron doit bien accepter. 
Mais il s’agit ici de les convertir en lois, en ])rescri]}- 
tions positives et internationales. Si les citoyeus 
doivent etre famduits au supplice pour avoir tente 
de defendre leur pays au peril de leur vie, il ne faut 
pas qu’ils trouvent inscrits sur le poteau au pi^if 
duquel ils seront fusiles Tarticle d’un traits signe par 
leur propre gouvernement qui d’avance les condamnait 
a mort ” — have no raison d'etre in face of the fact that 
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according to a gtnier.ally recognised customary rule 
of International T^aw hostile acts on the part of 
private individuals are not acts of legitimate warfare, 
and the od'enders can lie ti’eated and punished as war- 
criminals. Even those writers ^ who object to tlie 
teiau “ m-iminals ” do not deny that such hostile acts 
by private individuals, in contradistinction to hostile 
acts by members of the armed forces, may be severely 
punished. The controversy whetlier or not such acts 
juay be styled “ crimes ” is again ordy one of termi- 
nology ; materially the rule is not at all controverted. “ 

^ See, for instance, Hall, § 18, property, and honour as inuoli as 
p. 74, anti Westlake, Chapters, the exigencies of war will admit.’' 
p. 262, (23) “Private citizens are no 

' It is of value to quote longer murdered, enslaved, or 
articles 20-26 of the “ Instnic- carried off to distant parts, and the 
lions for the Government of ArmieB inoflcnsive individual is as little 
of the United States in the Field,” disturbed in his private ro) aliens 
hioh the War Department of the as the commander of the liost ile 
TJn.ied States published in 1863 troops can afford to grant in the 
during the War of Secession with overruling demands of a vigorous 
the Southern member- States : war.” 

(20) “Public war is a state of (24) “ The almost universal rule 
urrned hostility between sovereign in remote times was . . . that the 
nations or governments. It is a private individual of the hostile 
law and requisite of civil existence country is destined to sulfor every 
that men in political, continu- privation of liberty and protection 
uus societies, forming organised and every disruption of family 
units, called States or nations, ties. Protection, was . . . the ex- 
whose constituents hear, enjoy, ception.” 

and .suffer, advance and retrograde (25) “In modern regular wars 
together^ in peace and in war.” . . . protection of the inoffensi^'e 

(21) “ The citizen or native of a citizens of the liostilo country is 
hostile country is tliiis an enemy the rule ; pri\ ation and distmln 
as one of the constituents of the ance of private relations are tlie 
hostile State or nation, and as exceptions.” 

such ifi subjected to the hardships (26) “ Commanding generals 
of war.” may cause the magistrates and 

(22) “ Novertheless, ms civilisa- civil othcers of the hostile country 
tion has advanced during the last to take the oath of temporary al lo- 
centuries, so has likewise advanced, giaiico or an oath of fidelity to their 
especially in war on land, the own victo);ious Government or 
t^isiflnction between tlio private rulers, and they may expel every 
uidividual belonging to a hostile one who declines to do so. But, 
country and the hostile country whether they do so or not, the 
itself, with its men in arms. The people and their civil ofticeis owe 
principle has been more arnd more strict obedience to them as long as 
acknowledged that tlio unarmed they hold sway over the district or 
citizen is to bo spared in i>erson, country, at the peril of their lives.” 
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§ 58. Tlio last, and not tlieileiist ini])ortant, eJia- 
rac,t€^ristu* of war is its purjjose. It is a contention 
between States for the purpose of (jverpowering each 
otlier. This purpose of war is not to be confounded 
with the ends ‘ of war, for, wtiatever the ends of war 
ina}^ be, tlujy can only l)e realised by one belligerent 
overpowering tlie other. Such a defeat as compels 
the vanquished to comply with any demand the victor 
may choose to make is tlie purpose of war. 'riierefoi'e 
war calls iiUo existence the display of tlui greatest pos- 
sible ])ower and Jbi’cc on the part of the belligerents, 
rouses the, passion of the nations in conflict to tin; 
highest possible degree, and endangers the welfare, tlu*. 
honour, and event, ually the very existence of l)oth belli- 
gerents. Nobody can predict with certainty tlie result 
of a war, liowever insignilicant one side may seem 
to be. Nvery war is a risk and a venture. Every 
State whi(di goes to war knows lieibreliand what is at 
stake, and it wovdd never go to war were it not for 
its firm, though very often illusory, conviction of its 
superiority in strength over its opponent. Victory 
is necessary in order to overpower the enemy ; and 
it is this necessity whicli justifies all the indescribalile 
horrors of war, the enormou.s sacrifice of human life, 
and liealth, and the unavoidalile destnu-tion of 
pri^perty and devastation of territory. Apart from 
special restrictions imposed by the Law of Nations 
upon belligerents, all kinds and all degrees of force 
may be, and eventually must be, made use of in war 
in the interest and under the compulsion of its 
purpose and in .spite of their cruelty and the utter 
misery they entail. As war is a struggle for existence 
between States, no amount of individual suffering and 
misery (;an be regarded; the national existence and 


See below, § 66. 
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independence of tlie> strup-gling Btate is a higher 
consideration than any individual well-being. 

§ 59. The characteristics of war as developed Civil v 
above must help to decide the question whether 
so-called civil wars are war in the technical meaning 
of the terra. It has already been stated above (in 
§ 56) that an armed contention between member- 
States of a Federal State and the latter and between a 
suzerain and its vassal ought to be considered as war 
because both parties are real States, although the 
Federal State as well as_ the suzerain may correctly 
designate it as a rebellion. Sucli armed contentions 
may be called civil wars in a wider sense of tlie term. 

In the proper sense of the term a civil war exists 
when two opposing parties within a State have 
recourse to arms for the purpose of obtaining power 
in the State or when a large fraction of the population 
of a State rises in arms against the legitimate Govern- 
ment. As war is an armed contention between States, 
such a civil war need not be from the beginning, nor 
become at all, war in the technical sense of the terra. 

Hut it may become war through the recognition of 
each of the contending parties or of the insurgents, 
as the case may be, as a belligerent Power.* Through 
this recognition a body of individuals receives in 
so far an international position as it is for some parts 
and in some points treated as though it were a sub- 
ject “ of International Ijaw. Such recognition ma}'’ 
be granted by the very State within the boundaries 
of which the civil war broke out, and then other 
States will likewise in most cases, altljougli they need 
I'ot* recognise a state of war as existing and bear 
the duties of neutrality. But it may happen that 
other States recognise insm-gents as a belligerent 

‘ See below, 76 and 298. * See above, Vol. I. § 63. 

VOL. II. F 
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I’ower before the State on whose territory the insur- 
rection broke out so recognises tlieiu. In such case 
tlie insurrection is war in the eyes of these other 
States, but not in the eyes of the legitimate Goveru- 
mentJ Be that as it may, it must be specially 
observed that, although a civil war becomes war iji 
the technical sense of the term by recognition, this 
recognition has a lasting effect only when the 
insurgents succeed in getting tlieir independence 
established through tlie defeat of the legitimate 
Government and a consequeiit treaty of peace which 
nicoguises their independence. Nothing, however, 
pi-events tlie State concerned, after the defeat of the 
insurgents and reconquest of the territory which they 
had occupied, from treating them as rebels according 
to the Criminal Law of the land, for the (haracter of 
a belligerent I’ovver received througli re.cognition is 
lost ipso facto by their defeat and the re-occupation 
by the legitimate Government of the territory oc.cu- 
pied by them. 

§ 6o. The characteristics of war as developed 
aliove are also decisive for the .answer to the question 
whether so-called guerilla war is real war in the 
technical sense of the term. Such guerilla war must 
not be confounded with guerilla tactics during a war. 
It happens during war that the commanders send 
small bodies of soldiers wearing their uniform to tlic. 
rear of the enemy for the jiurpose of destroying 
bridges and railways, cutting off communications and 
supplies, attacking convoys, intercepting despatches, 
and the like, ffhis is in every way legal, and the 
members of such bodies, when captured, enjo/ 
treatment due to enemy soldiers. It happens, 
further, tliat hitherto private individuals who did not 
* See below, § 298. “ 
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take part in the armeA contention take up arms and 
devote themselves mainly to similar tactics. Accord - 
ing to the former rules of International Law such 
individuals, when captured, under no condition en- 
joyed the treatment due to enemy soldiers, but could 
be treated as criminals and punished with death. 
According to article i of the Eegulations adopted 
in 1899 by the Hague Conference, such guerilla 
fighters enjoy the treatment of soldiers under the 
four conditions that they (i) do not act individually, 
but form a body commanded by a person responsible 
for his subordinates, (2) have a fixed distinctive 
emblem recognisable at a distance, (3) carry arras 
openly, and (4) conduct their opei'ations in accordance 
with the laws of war. 

On the other hand, one speaks of guerilla war or 
petty war when, after the defeat and the capture of 
the main part of the enemy forces, the occupation of 
the enetny territory, and the downfall of the enemy 
Government, the routed remnants of the defeated 
army carry on the contention by mere guerilla tactics. 
•Although hopeless of success in the end, such petty 
war can go on for a long time, tJuis preventing the 
establishment of a state of peace in spite of the fact that 
regular war is over and the task of the armj' of occu- 
pation is no longer regular w'arfare. Now the question 
whether such guerilla war is yeal war in the strict 
vsense of the term in International Law must, I think, 
be answered in the negative, for two reasons. First, 
there are no longer the forces of two States in the 
fiejid, because the defeated belligerent State has 
ceased to exist through the military occupation of its 
territory, the downfall of its established Government, 
the capture of the main part and the routing of the 
remnant of its forces. And, second!}', there is no 
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longer a contention between argued forces in progress. 
For altliongli the guerilla bands are still fighting 
when attacked, or when attacking small bodies of 
enemy soldiers, they try to ayoid a pitched battle, 
and content themselves with the (’onstant harassing 
of the victorious army, the destroying of bridges and 
railways, cutting oft' communications and supplies, 
attacking (.•onvoys, and the like, always in the hope 
that some event or events may occur which will 
induce the victorious army to withdraw from the 
conquered territory. But if guerilla war is not real 
war, it is obvious tliat. in strict law the victor need 
no longer treat the guerilla bands as a belligerent 
Power and the captured members of tliose liands as 
soldiers. It is, however, not advi.sable that the victor 
should cease such treatment as long as thosi^ bands 
are under responsilfte commanders and observe tliem - 
selves the laws and usages of war. For I can see. 
no advantage or reason wity, altliough in strict law 
it could be done, those bands should be treated as 
criminals. Such treatment would oidy call for acts 
of revenge on their part, witliout in the least ac 
celerating the paciftcation of the country. And it is, 
after all, to be taken into consideration that these 
band.s act not out of criminal hut pati’iotic motives. 
With patience and firmne.ss the victor will succeed in 
pacifying these bands wdtliout recourse to methods of 
harshness. 



CAUSES, KINDS, AND ENDS OF WAR 69 


I 


II 

(Ial'ses, Kinj»s, and Ends of War 

Giotius, T. c. 3 ; II. c. i ; III. «. 3 — Pufendorf, VIll. c. 6, § 9 — Valtel, 
ni. §§ 2, 5, 24 50, 183 187 — Lorimcr, II. pp. 29 48 — Philliinore, 
HI. §§ 33-48 — TViss, II. §§ 26-30 — Halleck, I. pp. 488- 519 — Taylor, 
§§ 452 -454 — Wheaton, §§ 295- 296 — Bluntsohli, 515 -521 — Ilelftor, 

§ 1 13 — Lnodcr in lioltzemlorff, TV. pp. 221 236 — Kluber, §§41, 
235, 237 — G. F. Martens, §§ 265-266 — IJllmann, § 14 1 — I'lonfils, 
Nof:. 1002 -1005 — Pradier-Fodere, VI. Nos. 2661 2670 — Kivier, II. 
p. 2 1 9- -Cal VO, TV. §5 1866-1896— Fichte, “ Ueber den BegrifI 
des wahrhalten Kricges ” (1815) — Bettich, “ Zvtr Theorie und 
Geschichte des Bechts ziun Kriege ” (1888), pp. 141-292 — Peyrorn 
nard, “ Bes causes de la guerre ” (1901). 

§ 61. Wiatever maybe the cause of a war that 
has broken out, and whether or not the cause be a 
, so-called just cause, the same rules of Interuatioiial 
Law are valid as to what must not be done, may be 
done, and must be done by the bellinert'nts themselves 
in makin>? war auainst each other, and as between 
the lielligerents and the neutral States. This being 
the (;ase, the question as to the <-auses of war is of 
minor importance for the Law of Nations, although 
not for international ethics. The matter need not lie 
discussed at all in a treatise on International Law 
were it not for the fact that many Avriters maintain 
that iheie are rules of International Law in existence 
which determine and deliue j\i,st causes of war. It 
must, howet'er, be emphasised that thi.s is by no 
means the case. All such rules laid down by writers 
on International Law as recoffuise certain causes as 
ju^t^aud others as unjust are rules of writers, but not 
rules of International Law based on international 
custom or international treaties. 

§ 62. The causes of war are innumerable. They 
iire involved in the fact that the development of 


Rules oi 
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mankind is indissolubh' connec'ted with the national 
development of States. Tlie millions of individuals 
who as a body are called mankind do not liioe one 
another individually and severally, but in groups as 
races, nations, and States. With the welfare of the 
races, nations, and States to which they belong the 
welfare of individuals is more or less identified. And 
it is the development of races, nations, and States 
that {‘arries with it the causes of war. A constant 
increase of population must in the end enforce the 
necessity upon a State of acquiring more territory, 
and if such territory cannot lie acquired by peaceable 
means, acquisition liy conquest alone remains. At 
certain periods of history tlie principle of nationality 
and the desire for national unity gain such a power 
over tlie hearts and minds of the individuals belonging 
to the same race or nation, but living within tin- 
boundaries ol several different States, that wars 
lireak out for the cause of na tional unity and indej ten - 
denee. And jealous rivalry between two or more 
States, the awakening of national ambition, tin; 
craving for rich colonies, the desire of a land-locked 
State for a .sea coast, the endeavour of a hitherto 
minor Slate to become a world-Power, the ambition 
of dynasties or of great politicians to extend and 
enlarge tlieir inlluence beyond the boundaries of their 
own State, and innumerable otluir factors, have Ix'cn 
at work as far back as history goes, and will probably 
be at work for all the future, to create causes of war. 

Just 63. Now it depends often largely upon tlie 

CMsesot •which they are viewed whether or 

not causes of war are to lie called ju.st causes. A 
war may be just or unjust from the standpoint of 
Ijoth belligerents, or just from the standpoint o( 
one and utterly unjust from the standpoint ol tlie 
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Other. The assertioi^ that whereas all wars waged 
for })olitical causes are unjust, all wars waged for 
intern atioual deliiiquencies are just, if there be no 
other way of getting reparation and satisfaction, is 
certainly incorrect in its generality. The evils of 
war are so great that, even wluni caused by an in- 
ternational delinquency,* war cannot be justified if 
the delinquency was comparatix ely unimportant and 
trifling. And, on the other hand, under certain 
circamstaiu-es and conditions many political causes 
of war may correctly ])e called just causes. Only 
such individuals as lack insight into history and liuman 
nature can, -for instance, defend the opinion that a 
war is unjust wliich has Iteen caused Iw the desire for 
national unity or by the desire to maintain the Imlance 
of power whicli is tlie basis of all Tnternational Law. 

The necessity of a war implies its justification, tvliat- 
ever mav be the causm In the past many wars have 
undoubtedly Iteeu waged which w'ere unjust from 
whatever standpoint they may be viewed. Hut tlie 
number of wars dimini.shes gradually every year, and 
the majority of the European wars during the nine- 
teenth century were wars that Avere, from the stand- 
point t)f at least one of the belligerents, ne(*essary and 
tlnu-efore just AAuirs. 

§ 64. lie that as it may, t-a uses of war must not be Causes in 
confounded with pretexts for war. A State; Avliich tinaVon’ 
makes war against another will neAmr confess that 
there is no just cause for wai', and it Avill tlierefore, War. 
when it has made up its mind to make war fi)r political 
reasons, always look out for a so-cailled just cause. 

Thus frequently the apparent rea.son of a war- is only 
a pretext behind Avhich the real cause is concealed. 

If two States are convinced that wai- betwtam them is 
' Soo above^ Vol. T. §§ 15I' 156. 
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inevitable, and if conseqiienlly ihey face each otlier 
armed to the teeth, they will find at the suitable time 
luauy a so-called just cause plausible and calculated 
to serve as a pretext for tlie outbreak of the war 
Avliich was jdaiined and resolved upon long ago. Tlie 
skill of politics and diplomacy are nowhere more 
needed than on the occasion of a State s conviction 
that it must go to war for one reason or another. 
Pid)Iic opinion at liome and abroad is often fiot ri})e 
to appreciate the reason and not prepared for the 
scdieme of tlie leading politicians, whose task it is to 
realise their plans Avith the aid of pretexts which 
appear as tlie cause of Avar, Avhereas the real cause 
does not l)e(*ome apparent for some time. 

§ 65. Such Avriters on International Law as lay 
great stress upon the causes of war in general and 
upou tlie distinction lietAveen just causes and others, 
lay also great stress upon tlie distinction liotween 
different kinds of war. Mut as the rules of the Law of 
Xations are the same ^ for the different kinds of war 
that may be distinguished, this distinction is in most 
('.ases of no importance. Aj)art from that, there is no 
unanimity respecting tlie kinds of Avar, and it is 
apparent tliat, just as the causes of war are innume- 
rable, so innumerable kinds of Avar (‘an 1 >e distin- 
guisbed. Tims one sp(*aks of oflensi\^e and def‘e.iisive, 
of religious, [lolitical, dynastic;, national, (viAul wars ; 
of Avars of unity, independence, concpiest, interven - 
tion, revenge, and of many other kinds. As the very 
name which each different kind of war bears explains 
always its cdiaracter, no furtlier details are necessary 
respecting kinds of war. ' ' 

§ 66. The cause or causes of a war determine at 
its inception the ends of such avtu'. The ends of war 

* Sec above, § 61. 
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must uot be coufouuded vvitli the purpose of war.’ 
Wliereas the purpose of W’ar is always the same — 
namely, the overpowering and utter defeat of the 
opponent — the ends of war may be different in 
each case. Ends of war are those objects for the reali- 
sation of which a war is made.’-’ In the beginning 
of the war its ends are determined by its cause or 
causes, as already said. But these ends may undergo 
an alteration, or at least a. modification, with the, 
progress and the development of the w'ar. No moral 
oi' legal duty exists for a belligerent to stop tlie war 
when his opponent is ready to concede the object for 
wlucih war was made. If war has once In’oken out 
tlie very national existence of tlie belligerents is moi'e 
or less at stake. The risk the belligerents run, the 
exertion th(*y make, the blood and wealth they 
sacrifu;e, the re})Utation they gain or lose through the 
changing fortune and chances of war — all these and 
many other factors woilc or may w'ork together to 
influence tlie ends of a -war so tliat eventually thei’e is 
scai'cely any longer a relation betw'een them and tlie 
causes of the war. If wnu’ really were, as some 
writers maintain,'’ tlie legal remedy of self-help to 
olitain satisfaction for a wrong sustained from 
another State, no such alteration of the ends of war 
could take plai-e wnthout sef ting at once in the w'rong 

sucli lielligerent as changes the ends for which tlie 
' - * • 

war w'as initiated. But history sliows that nothing 
t)f the kind is really the case, and the rules of 
International Law^ by no means forliid such altei-a- 
tiou or modiiication of the ends -of a war. I’liis 
alteration or modiiication of the ends is tlie result of 

^ of Wiir must likewiso not " See Idnntsclili, § 536 ; Tdiodcr 

ko conkmiHled with tiims of land in Ifoltzoiidoi fk IV.p. 364 ; llivior, 
a-nd sen wavf:i.re ; sco below, §§ 103 IT. p. 219. 
and 173. J3ee above, 5 54. 



74 


ON WAR IN GENERAL 


Ovi<-^in of 
ihe Laws 
of War. 


an alforation nr modification of «ircn instances created 
duriiiii' the profifress of war throng] i the factors 
previous!}' mentioned ; it could not be otlierwise, and 
there is no moral, legal, or political reason why it 
should be othenvise. And the natural jealousy lie- 
tween the members of the Family of Nations, their 
conflicting interests in many points, and the necessity 
of a balance of power, are factors of sufiicient strength 
to che(;k the dangers wliich such alteration of the 
ends of a war may eventually involve. 


Ill 

Thl Laws of War 

Hall, ? 1 7~Wost]ake, Chapters, pp. 232 235 --Alaine. pp. 122-159-- 
Philliinore, III. § 5c>--*Tay]or, 5 47(>™ Walker, llistorv, I. 106 

108 — Helfter, 1 i9-~Liicde.r in ilolt/.ondortf, [V. pp. 253-333 - 

Ullmaim, §y 1.42 and 144 — Lonfils, Nos. 1006-1012 — Itivicr, I L 
pp. 238 242 — Cnivo, IAa §§ 1897 ’1 898 — Fiore, Tlf. Nos. 1244' 1260 
—Martens, II. § 107— Longuet, p. 12— Krieg^gebranch, p, 2 — 
Holland, Studies, pp. 40 96. 

§ 67. Laws of War are the rules of the Law of 
Nations respecting Avarfare. 'fhe roots of the jiresent 
Tiaw's of War are to be traced back to practices of 
lielligerents which arose and grew gradually during 
the latter part of the Middle Ag'es. The unsjiaring 
cruelty of the v'ar [ii'actices during the greater liarr 
of the Middle Ages began gradually to lie nnidified 
through the influence of Christianity and chivalry. 
An<l although these practices were cruel enough during 
tlie fifteenth, sixteentli, and seventeenth centuries, they 
were mild compared with those of still earlier times.' 
A decided progress was made during the eighteenth, 
and again during the nineteenth century after the 
close (if the Napoleonic wars, especially in the time 



THE LAWS OF WAK 


75 


from 1850 to 1900. «The laws of war evolved in this 
way : isolated milder practices became l)y-and-by 
usages, so-called usus in hello, inanner of warfarra 
Krieijs-Manier, and these usages through custom and 
treaties turned into legal rules. And this evohitif.n 
is constantly going on, for, besides the recognised 
Laws of War, there are usages in existence which 
have a tendency to become gradually legal rules of 
warfare. The wliole growth of the laws and usages 
of war is determined by three principles. There 
is, first, the principle that a belligerent should 
be justified in applying any amount and any kind 
of force which is necessary for the realisation of 
the purpose of war — namely, the overpowering of 
the opponent. There is, secondly, the princnple of 
humanity at work, which says that all such kinds and 
degrees of violence as are not necessary for the over- 
powering of tlie opponent should not be permitted to 
a l)elligereut. And, thirdly and lastly, there is at work 
the princi[)le of cliivalry which arose in the IMiddle 
Ages and introduced a certain atnoimt of fairness in 
oHeiice and defence, and a certain mutual respect. And, 
in contradistinction to the savage cruelty of former 
time.s, belligerents have in modern times come to the 
conviction that tlie realisation of tlie purpose of war 
is iti no way hampered by indulgence shown to tlie 
wounded, the prisoners, and the private individuals 
who do not take part in the lighting. Thus the inllu- 
ence of the principle of humanity has been and is still 
enormous upon the practice of warfare. z\.nd the 
methods of warfare, although by the nature t)f war to 
a certain degree (.•ruel and unsparing, become less cruel 
and mort! humane eyery daj'. But it must be em- 
phasised that the whole evolution of the laws and 
usages of war could not have taken place but for the 
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institution of standing armies, which dates from the 
tifteentli century. The iiumanising of the practices 
of war would have been impossible without the 
discipline of standing armies ; and tlie important dis- 
tinction between members of armed for(::(js and 
private individuals could not have arisen without 
tile existence of standing armies. 

^ 68. The second part of the nineteenth century 
has jvroduced tlie late.‘<t and the most important 
de\'elo|)ment of the Laws of War tlirough general 
treaties between the majority of States. 

Tlie first treaty of that kind was the Declaration of 
Paris of April 16, 1856, I'especting warfare on sea It 
altoiishes jrrivateering, recognises tlie jirinciples that 
tlie neutral Hag ('overs enemy goods and that neutral 
goods under an enemy (lag cannot be seized, and 
enacts the rule that a Idockade in order to be bind- 
ing must be ell'ective. 

Tlie next treaty was the Geneva Convention of 
.August 22, 1864, for the amelioration of the con- 
dition of the wounded soldiers in armies in the field, 
and now joined by nearly all the civilised States. 
The IJague Conference of 1899 lias agreed upon a 
Convention for the adaptation of the principles of 
the Geneva Convention to maritime warfare. 

Tlie tliird treaty was the Declaration of St. retersliurg 
of December 1 1, 1868, respecting the prohibition of the 
use in war of explosive balls under a certain weight. 

The fourth and last treaty was the Conventiiiu 
enacting tlie “ Pegulations respecting the Laws and 
Customs of War on laind” agreed ujion at tlie Hague 
(Conference in 1899. The history of this Convention 
may be traced back to the “ Instructions for the 
Gi-ivernment of Armies of the United States in the 
.Field which the United States publislied on April 14, 
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1863, (luring the War of vSecession. These in- 
strui’Aions, which were drafted by Professor Francis 
Tieber, of the CV) 1 umbia College of New York, 
re])rescnt the first endeavour to codif}^ the Laws of 
Wai-, and they ’avu even nowadays of great value and 
importaiice. In 1874 an International Conference, 
invited by th(^ Emperor Alexander II. of linssia, met 
at Brussels for the purpose of discussing a draft 
code of the Iiaws of War on land as prepared by 
Eussia. The l)ody of the articles agreed upon at this 
Conference, and known as the “ Brussels Declarations,” 
have, however, never become law, as ratification 
was never given by the Powers. But the Brussels 
Declarations were made the basis of deliberations on 
tlie })art of the Institute of International Law, whicli 
at its meeting at Cxford in 1880 adopted a Manual ' 
of the Laws of War consisting of a l)ody of 86 Evdes 
under the title “Les Lois de la Guerre sur Terre,” 
and a copy of this draft code was sent to all the 
Governments of Europe and Amei’ica. It was, how- 
ever, not until the Hagm; Peace Conference of 1899 
that the Powers reassembled to discuss again tlie codi- 
fication of the Laws of War. At this Conference tin' 
Brussels Declarations were taken as the basis of the 
deliberations ; but although the bidk of its articles 
was taken over, several important modificatioiis were 
inti-oduced in tlie Convention, which was finally 
agreed upon and ratified, only a few Power.s abstain- 
ing from ratification. 1 'he Convention,- as the 

^ See Aunuairc, V. pp. 157 174. are intendetl to be binding upon 
For brevity’s sake tlie Hague the belligerents, are only tlic b.asis 
• Coviveution enacting llegnlations upon which tlie signatory Po^vers 
regarding the laws and customs of have to frame instructions lor their 
war on land will be referred to in forces. Article i declares : “ The 
the ioilowmg pagt-s as the tlafjuc high contracting parties shall issue 
ju'gidaUo)iti. It is, however, of instruction s to their armed land 
importance to observe that the forces, which shall be in conformity 
Hague Keguhitioiis, although they with the* Regulations respecting 
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preamble expressly states, does* not aim at giving a 
complete code of tlie Laws of War on land, and cases 
beyond its scope still remain the subject of customary 
rules and usages. Further, it does not create uni- 
versal International Law, as article 2 of the Convention 
expressly stipulates that the Eegulations shall be 
binding upon the contracting Powers only in case of 
war between two or more of them, and shall cease to 
be binding in case a non-contracting Power takes part 
in the war. But, in spite of this express stipulation, 
there can be no doubt that in time the Regulations 
win become universal International Law. For all the 
great Powers and the greater number of the smaller 
Powers are alreatly parties to the Convention, and 
others will certaiidy become parties later on ; and even 
if a few should never join, the moral force of the 
Regulations is so overpowering that practically all 
belligerents will carry them out, just as the Declara- 
tion of Paris of 1856 is practically observed by all the 
Powers, although several of them have not joined.* 

§ 6g. As soon as usages of warfare have by custom 
or treaty evolved into laws of war, they are binding 
upon belligerents under all circumstances and condi- 
tions, except in the case of reprisals ^ as retaliation 
against a belligerent for illegitimate acts of warfare by 
the members of his armed forces or his other subjects. 


t,ho Laws of AVar on land annexed 
to the present Convention.” The 
British AVai* Office, therefore, on 
November 28, 1903, published 
a Handbook, drafted by Professor 
Holland, for the information of 
the British force.s, comprising “The 
Laws and Customs of AV'ax on 
I^and, as defined by the Hague 
Convention of 1899.” This excel* 
lent I'ttle book presents a model of 
precision and clearness. 

^ The United States of America 


(see above, \"ol. I. § 32), published 
on June 27, 1900, a body of rules for 
the use of her navy under the title 
“ The Laws and Usages of AVar on 
Sea ” — the so-called “ United 
States Naval War Code.’* This 
code, although withdrawn on 
February 4, 1904, will undoubtedI.y 
be the starting-point of a move- 
ment for a Naval War Code to 
be generally agreed upon by the 
Powers. See below, § I 79 * 

" See below, 248. 
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In accordance with the German prov'erb, Kriegsrae- 
son qeht vor Kriegsrecht (necessity in war overrides the 
manner of warfare), many German authors * and the 
Swiss-Belgian Rivier ^ maintain that the laws of war 
lose their binding force in case of extreme necessity. 
Such case of extreme necessity is said to have arisen 
when violation of the laws of war alone offers a 
means of escape from extreme danger or of the 
realisation of the purpose of war — namely, the over- 
powering of the opponent. This alleged exception to 
the binding force of the Laws of War is, however, 
not at all generally acf;epted by German writers, as, 
for instance, BInntschli does not mention it. English, 
American, French, and Italian writers do not, as far 
as I can see, acknowledge it. The protest of Pro- 
fessor Westlake against such an exception is, there- 
fore, the more justified, as a great danger would be 
involved in it. That necessity plays as great a part 
in war as elsewhere cannot be denied. The fact is 
that many legal rules of warfare are so framed that 
they do not apply to a case of necessity ; but there are, 
on the other liand, many rules which know nothing of 
any exception in case of necessity. Thus, for instance, 
the rules that poison and poisoned arms are for- 
bidden, and that it is not allowed treacherously to 
kill or wound individuals belonging to the hostile 
army, do not lose their binding force even if the 
escape from extreme danger or the realisation of the 
purpose of war would depend upon an act of such 
kind. It may, however, correctly be maintained that 
all mere usages, in contradistinction to laws, of war 
• Kiay be ignored in case of necessity. 

* See Lueder in Holtzendorff, ’ II. p. 242. 

I y. pp. 254-257 ; Ullmann, S 144 ; ^ SeeWestlake.Chapters. p. 238. 

Liszt, § 39, IV. 3.^ < 
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The Region of Wak 

Taylor, 5 § 471 and 498 — Heffter, § 118 — Lueder in Holtzendorff, IV. 
pp. 362 364 — Kliiber, § 242 — Liszt, § 40, I. — Ullinann, 5 159 — 
Pradier-Fodth'c, VI. No. 2733 — Rivier, II. pp. 216-219— Boock, 
Nos. 214 230 — Longiiet, §§ I8-25— Perels, § 33 — Rettich, “ Zur 
Theorie and Gesehichte des Rechts zum Kriege” (1888), pp. 174 2 13. 

§ 70. Region of war is that part of the surface oi 
the earth in which the belligerents can prepare and 
execute hostilities against each other. In this mean- 
ing region of war ought* to be distinguished from 
theatre of war. The latter is that part of a territory 
or the Open Sea on which hostilities actually take 
place. Legally no part of the earth which is not 
region of war can be made the theatre of war, but 
not every section of the whole region of war is 
necessarily theatre of war. Thus, in the last war 
between England and the two South African 
Republics the whole of the territory of the British 
Empire and the Open Sea, as well as the territory ot 
the Republics, was the region of war, but the theatre 
of war was only in South Africa. On the other hand, 
in a war between England and another great naval 
Power it might well happen that the region of war is 
in many of its sections made the theatre of war. 

§ 71. The region of war depends upon the bellige- 
rents, so that every war has its particular region, at 
lea^t as far as the territorial region is concerned. 
And that region is the whole of the territories of the 
belligerents together with the Open Sea^ as far as parts,, 
of either are not neutralised.^ Since colonies are a 

' This distinction, although of by any publicist, 
considerable importance, does not " See above, Vol. 1 . 5 256. 
hitherto appear to have been made See below, § 72. 
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part of the territory of the mother country, they fall 
within the region of war in case of a war between 
the mother country and another State, whatever 
their position may be within the colonial empire they 
belong to. Thus in a war between Great Britain and 
France the whole of Australia, of Canada, of India, 
and so on, would be included with the British Islands 
as region of war. And, further, as States under the 
suzerainty of another State are internationally in 
several respects considered to be a portion of the 
latter’s territory,* they fall within the region of war 
in case of war between tlie suzerain and another 
Power. Again, such parts of the territory of a State 
as are under the condominium or under the adminis- 
tration of another State ~ fall within the region of war in 
case of a war between one of the condomini and another 
Power and in case of war between the administrating 
and another State. Thus, in a war between Great 
Britain and Austria-Hungary, Cyprus, as well as Bosnia 
and Herzegovina, would fall within the region of war. 
And the Soudan, which is in the condominium of 
England and Eg3'pt, would fall within the region of 
war in case of a war between ^England and another 
State. But neither Cyprus nor Bosnia and Herze- 
govina would fall within the region of war in case 
of a war between Turkey and another Power, Great 
Britain and Austria-Hungary respectively excepted. 

That neutral territory is outside the region of war 
is a matter of course. But there are cases possible 
in which a part or the whole of the territory of a 

neutral State falls within the region ‘of war. Such 

• • • ^ . « 
cases arise in wars in which such neutral territories 

are the very objects of the war, as Korea and the 

See above, Vol. I. $$ 91 and 169. * See above, Vol. I. § 171. 

VOL. II. G 
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Chinese province of Manchuria ^ were in the Eusso- 
Japanese War of 1904 and 1905. 

Exclusion § 72. Although regularly the Open Sea in its 
rcRbn of whole extent and the whole of the territories of the 
through belligerents are the region of war, certain parts may 
neutraii- be excluded through neutralisation. Such neutralisa- 
tion can take place permanently through a general 
treaty of the Powers or temporarily through a special 
treaty of the belligerents. At present no part of the 
Open Sea is neutralised, as the neutralisation of the 
Black Sea was abolished'^ in 1871. But the following 
are some important instances ^ of permanent neutral- 
isation of parts of territories : — 

(1) The former Sardinian and since i860 (see 
above, Vol. I. § 207) French provinces of Chablais 
and Faucigny are pennanently neutralised through 
article 92 of the Act of the Vienna Congress, 1815. 

(2) The Ionian Islands through article 2 of the 
Treaty of London of November 14, 1863, are perma- 
nently neutralised since they merged in the kingdom 
of Greece. But this neutralisation was restricted to 
the islands of Corfu and Paxo only by article 2 of the 
treaty of London of March 24, 1864. (See Martens, 
N.E.G., XVIII. p. 63.) 

(3) The Suez Canal is permanently neutralised since 
1888. (See above, Vol. I. § 183.) 

(4) The Straits of Magellan are permanently 
neutralised through article 5 of the boundary treaty 
of Buenos Ayres of July 23, 1881. But this treaty 
is not a general treaty of the Powers, since it is 
concluded between Argentina and Chile only. ^Sj3e 

* See below, § 320. Kricge {1888), pp. 174-2 13, where 

® See above, VoU I. §5 181-^256. also the neutralisation of some 
® The matter is thoroughly so-called international rivers, 
treated in Bettich, Zur Theorie especially the Danube, Congo, and 
und Geschichte des BechteiS zum Niger, is discussed. 
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Martens, N.R.G., 2nd'’ ser. XII. p. 491, and above, 
Vol. I. § 195, P- 250, note 2, and § 568, p. 568, note 2.) 

(5) The Panama Canal, which is being built by the 
United States of America, is permanently neutralised 
through article 3 of the Hay-Pauucefote treaty of 
November 18, 1901. But this treaty is not a general 
treaty of the Powers either, being concluded between 
Great Britain and the United States only. 

It is, further, possible for parts of the territories 
of belligerents and certain parts of the Open Sea to 
become neutralised thrcmgh a treaty of the belligerents 
for the time of a particular war only. Thus, when in 
1870 war broke out between France and Germany, 
the commander of the French man-of-war ’ “ Dupleix " 
arranged with the commander of the German man-of- 
war “Hertha” — both stationed in the Japanese 
and Chinese waters — that they should, through their 
embassies in Yokohama, propose to their respective 
Governments the neutralisation of the Japanese and 
Chinese waters for the time of the war. Germany 
consented, but France refused the neutralisation. 

§ 73. That there is at present no part of the Open 
Sea neutralised is universally recognised, and this 
applies to the Baltic Sea, which is admittedly part of 
the Open Sea. Some writers,- however, maintain 
that the riparian States of the Baltic have a right to 
forbid all hostilities within the, Baltic in case of a 
war between other States than themselves, and could 
thereby neutralise the Baltic without the consent and 
even against the will of the belligerents. This opinion 
i8])ased on the fact that during the eighteenth century 
the riparian States of the Baltic claimed that right in 
several conventions, but it appears untenable, because 

* See Perels, J 33, p. 160, note 2. len^b and answers it in the aflSr- 
See Perels, pp. 160-163, who mativc. 
wscugges the question at some 
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it is opposed to the universally recognised principle 
of the freedom of the Open Sea. As no State has 
territorial supremacy over parts of the Open Sea, I 
cannot see how such a right of the riparian States of 
tlie Baltic could be justified.^ 


V 

The Belligerents 

Vattel, JII. § 4 — Phillimorc, III. §§ 92-93 — Taylor, §§ 458-460— 
Wheaton, § 294 — Bluntschli, §§ 511-514— Heffter, §§ 114-117— 
Lueder in Holtzendorff, IV. pp. 237- 248 — Kliibor, § 236 — G. F. 
Martens, II. § 264 — Gareis,? 83 — Liszt, § 39, II. — Ullinann, § 143 — 
Pradier-Fodere, VI. Nos. 2656-2660 — llivier, II. pp. 207-216 — 
Calvo, IV. §§ 2004-2038 — Martens, II. § 108 — Heilborn, System, 
PP* 333 " 335 ‘ 

§ 74. As the Law of Nations recognises the status 
of war and its effects as regards rights and duties 
between the two or more belligerents on the one 
hand, and on the other between the belligerents and 
neutral States, the question arises what kind of States 
are legally qualified to make war and to become 
thereby belligerents. Publicists who discuss this 
question at all speak mostly of a right of States to 
make war, a, jus belli. But if this so-called right is 
examined, it turns out to be no right at all, as there 
is no corresponding dhty in those against whom the 
right exists.^ A State which makes war against 
another exercises one of its natural functions, and 
the only question is whether such State is or is not 
legally qualified to exercise such function. Now, 
according to the Law of Nations full-Sovereign States 
alone possess the legal qualification to become 

‘ See Eivier, II.p. 218 ; Bonfils, ’ See Heilborn, System, p. 333 ‘ 
S 504 ; Nyg, I. pp. 448-450. 
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belligerents ; half- anch part-Sovereign States are not 
legally qualified to become belligerents. Since neu- 
tralised States, as Switzerland, Belgium, and Luxem- 
burg, are full-Sovei'eign States, they are legally 
qualified to become belligerents, although their 
neutralisation binds them not to make use of their 
qualification except for defence. If they become 
belligerents because they are attacked, they do not 
lose their character as neutralised States, but if they 
become belligerents for offensive purposes they ipso 
facto lose this character. 

§ 75. Such States as do not possess the legal 
qualification to become belligerents are by law pro- 
hibited from offensive or defensive warfare. But the 
possession of armed forces makes it possible for them 
in fact to enter into war and to become belligerents. 
History records instances enough of such States having 
actually made war. Thus in 1876 Servia and Monte- 
negro, although at that time vassal States under 
Turkish suzerainty, declared war against Turkey, 
and in March 1877 peace was concluded between 
Turkey and Servia.^ And when in April 1877 war 
broke out between Russia and Turkey, the then 
Turkish vassal State Roumania joined Russia, and 
Servia declared war anew against Turkey in Decem- 
ber 1877. Further, in November 1885 a war 
was waged between Servia, which had become a 
full-Sovereign State, and Bulgaria, the vassal State 
under Turkish suzerainty. The war lasted actually 
only a fortnight, but the formal treaty of peace was 
uot signed before March 3, 1886, at Hukarest.^ And 
aftliough Turkey is a party to this treaty Bulgaria 
appears thereto independently and on its own behalf. 

See Martens, N.B.G., zad ser. ^ See Martens, N.R.G., 2nd ser. 
IV. pp. 12, 14, 172. rV. p. 284. 
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Whenever a case arises in ‘which a State lacking 
the legal qualification to make war nevertheless 
actually makes war, such State is a belligerent, the 
contention is real war, and all the rules of Interna- 
tional Law respecting warfare apply to it.^ Tliere- 
fore, an armed contention between the suzerain and 
the vassal, between a full-Sovereign State and a 
vassal State under the suzerainty of anotlier State, and, 
lastly, between a Federal State and one or more of its 
members, is war “ in the technical sense of the Law 
of Nations. 

§ 76. The distim-tion between legal qualification 
and actual power to make war explains the fiict tliat 
insurgents may become a belligerent Power. It is a 
customary rule of the Law of Nations tliat any State 
can recognise insurgents as a belligerent Power, pro- 
vided ( 1 ) they are in possession of a cei-tain part of 
the territory of the legitimate Government ; (2) they 
have set up a Government of their own ; and (3) they 
conduct their armed contention with the legitimate 
Government according to tlie laws and usages of war.’* 
Such insurgents in fact, although not in law, form 
a State-like community, and jiractically they are 
making war, although their contention is by Inter- 
national Law not considered as war in the technical 
sense of the term as long as they have not received 
recognition as a belligerent Power. 

§ 77. War occurs usually between two States, one 

' This becomes quite apparent I. pp. 50-57. The Institute of 
through the fact that Bulgaria International Law, at its meeting 
has by accession become a party at Neuchatel in 1900, adopted a 
to the Geneva Convention. body of nine articles concerning tiic 

* See above, § 56, and Baty, rights and duties of foreign States 
International Law in South Africa in case of an insurrection ; articles 
(i^), pp. 66-68, 4 -9 deal with the recognition of 

^ See above, § 59. See also the belligerency of insurgents. 
Rougier, Les guerres civiles, &c. (Bee Annuaire, XVII. p. 227.) 
(t 903 )«PP‘ 372'447»and Westlake, 
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belligerent party being on each side. But there are 
cases in which there are on one or on both sides 
several parties, and in some of such cases principal and 
accessory belligerent parties are to be distinguished. 

Principal belligerent parties are those parties to 
a war who wage it on the basis of a treaty of 
alliance, whether such treaty was concluded before 
or during the war. On the other hand, accessory 
belligerent parties are such States as provide help 
and succour only in a limited way to a principal 
belligerent party at war with another State ; for 
instance, by paying subsidies, sending a certain 
number of troops or men-of-war to take part in the 
contention, granting a coaling station to the men-of- 
war of the principal party, allowing the latter’s 
troops a passage through their territory, and the like. 
Such accessory party becomes a belligerent through 
rendering help. 

The matter need hardly be mentioned at all were 
it not for the fact that the question is discussed by 
the publicists whether or not it involves a violation 
of neutrality on the part of a neutral State in case it 
fuKils in time oi' war a treaty concluded in time of 
peace, by the terms of which it has to grant a coaling 
station, the passage of troops through its territory, and 
the like, to one of the belligerents. This question is 
identical with the question, to be treated below in § 305, 
whetlier a qualified neutrality, in contradistinction to 
a perfect neutrality, is admissible. Since the answer 
to this question is in the negative, such State as 
fulfils a treaty obligation of this kind in time of war 
*t»ay be considered an accessory *belligereut party 
to the war by the other side. 
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Vattel, III. §§ 223 -231-— Hall, §§ 1 77-179, 181 — Lawrence, §§ 218-224 
— Manning, pp. 206-210 — Phiilimore, III. § 94— Twiss, II. § 45 — 
Halleck, 1. pp. 555-562 — Taylor, §§ 471-476 — Wheaton, §§ 356-358— 
Binntschli, §§ 569 -572 — Heffter, §§ 124-124A — Lueder in Holtzen- 
dorff, IV. pp, 371-385— Kliiber, 267 — G: P. Martens, II. § 271— 
Oareis, 5 83 — Ullmann,^ 148 — Bonfils, Nos. 1088-1098 — Despagnet, 
Nos. 524-527— Pradier-Fod6re, VI. Nos. 2721-2732 — Bivier, TI, 
pp. 242-259— Cal VO, IV. §§ 2044 2065 — Fiore, III. Nos. 1303-1316 
— Martens, II. § 112 — Longuet, §§ 26-36 — Merignhac, pp. 67 -84— 
Pillet, pp. 35“59 — Kriegsgebrauch, pp. 4-8— Pcrels, § 34 — Boock, 
Nos. 209-213— Dupuis, Nos. 74 91 — Lawrence, War, pp. 195-218. 

§ 78. The chief part of the armed forces of the 
belligerents are their regular armies and navies. 
What kinds of troops constitute a regular army and 
a regular navy is not for International Law to 
determine, but a matter of Municipal Law exclusively. 
Whether or not the so-called Militia and Volunteer 
corps belong to an army rests entirely with the 
Municipal Law of the belligerents. There are several 
States whose armies consist of Militia and Volunteer 
Corps exclusively, no standing army being provided 
for. The Hague Eegulations stipulate expressly in 
their article i that in countries where Militia or 
Volunteer Corps constitute the army or form part of 
it they are included under the denomination “Army.” 
It is likewise irrelevant to consider the composition 
of a regular army, whether it is based on conscription 
or not, whether natives only or foreigners also are 
enrolled, and the like. 

§ 79. In the main, armed forces consist of com- 
batants, but no army in the field consists of combat- 
ants exclusively, as there are always several kinds of 
other individuals with it, such as couriers, aeronauts, 
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doctors, farriers, veterinary surgeons, chaplains, 
nurses, official and voluntary ambulance men, con- 
tractors, canteen-caterers, newspaper correspondents, 
civil servants and diplomatists in the suite of the 
Oommander-in-Chief. 

Writers on the Law of Nations do not agree as 
regards the position of such individuals ; they are 
not mere private individuals, but, on the other hand, 
are certainly not combatants, although they may — as, 
for instance, couriers, doctors, farriers, and veterinary 
surgeons — have the character of soldiers. They may 
correctly be said to belong huliredly to the armed 
forces. Article 3 of the Hague Eegulations expressly 
stipulates that the armed forces of the belligerents 
may consist of combatants and non-combatants, and 
that both in case of capture must be treated as 
prisoners of war. However, when one speaks of 
armed forces, generally combatants only are in con- 
sideration. 

§ 80. Very often the armed forces of belligerents 
consist throughout the war of their regular armies 
only, but, on the other hand, it happens frequently 
that irregular forces take part in the war. Of such 
irregular forces there are two different kinds to be 
distinguished — first, such as are authorised by the 
belligerents; and, secondly, such as are acting on 
tlieir own initiative and their own account without 
special authorisation. Formerly it was a recognised 
rule of International Law that only the members of 
authorised irregular forces enjoyed the privileges due 
to the members of the armed forces of belligerents, 
■whereas members of unauthorised irregular forces 
■were considered to be war criminals and could be 
shot when captured. During the Franco-German 
■war in 1870 the Germans acted throughout according 


Irregular 

Forces. 
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to this rule with regard to the so-called “Franc- 
tir-eurs,’ requesting the production of a special 
authorisation of the French Government from every 
irregular combatant they captured, failing which he 
was shot. But according to article i of the Hague 
Eegulations this rule is now obsolete, and its place is 
taken by the rule that irregulars enjoy the privileges 
due to members of the armed forces of the belligerents, 
although they do not act under authorisation, 
provided (i) that they are commanded by a person 
responsible for his subordinates, (2) that they have a 
fixed distinctive emblem recognisable at a distance, 
(3) that they carry arms openly, and (4) that they 
conduct their operations in accordance with the laws 
and customs of war. It must, however, be emphasised 
that this rule applies only to irregulars fighting in 
bodies, however small. Such individuals as take up 
arms oi' commit hostile acts singly and severally are 
still liable to be treated as war criminals, and shot.' 

§ 81. It sometimes happens during war that on the 
approach of the enemy a belligerent calls the wliole 
popidation of the country to arms and thus makes 
them a part, although a more or less irregular part, 
of his armed forces. Provided they receive some 
organisation and comply with the laws and usages 
of war, the combatants who take part in such a levy 
en masse organised by the State enjoy the privileges 
due to members of armed forces. 

It sometimes happens, further, during wars, that 
a levy en masse takes place spontaneously without 
organisation by a belligerent, and the question arises 
whether or not those who take part in such levies 
masse belong to the armed forces of the belligerents, 
and enjoy therefore the privileges due to members 

‘ See below, § 254. 
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of such forces. Afticle 2 of the Hague Eegula- 
tions stipulates that the population of a territory 
not yet occupied who, on the enemy’s approach, 
spontaneously take up arms to resist the invading 
enemy, without having time to organise themselves 
under responsible commanders and to procure fixed 
distinctive emblems retjognisable at a distance, shall 
nevertheless enjoy the privileges due to armed forces, 
provided that they act otherwise in conformity with 
the laws and usages of war. But this case is totally 
different from a levy en masse by the population of a 
territory already occupied bj"^ the enemy, for the pur- 
pose of freeing the country from the invader. The 
quoted stipulation of the Hague Eegulations does 
Tiot cover this case, in which, therefore, the old 
customary rule of International Law is valid, that 
those taking part in such a levy en masse, if captured, 
are liable to be shot.^ 

§ 82. As International Law grew up amongst the Barbarous 
States of Christendom, and as the circle of the 
members of the Family of Nations includes only 
civilised, although not necessarily Christian, States, 
all writers on International Law agree that in wars 
between themselves the members of the Family of 
Nations .should not make use of barbarous forces — 
that is, troops consisting of individuals belonging to 
savage tribes and barbarous races. But it can hardly 
be maintained that a rule of this kind has grown up 
in practice, nor has it been stipulated by treaties, the 

^ See below, § 254. Article 85 against the authorities established 
•of the American Instructions for by the same. If captured, they 
tfle Government of Armies in the may suffer death, whether they 
l^ield of 1863 has enacted this rule rise singly, in small or large bands, 

follows : War rebels are and whether called upon to do so 

persons within an occupied terri- by their own, but expelled Govern - 
^ory who rise in arms against the ment or not, ...” 
occupying or conquering army, or 
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Hague Eegnlations overlooking this point. This being 
the fact, it is difficult to say whether the members of 
such barbarous forces, if employed in a war between 
members of the Family of Nations, would enjoy the 
privileges due to members of armed forces generally. 
I see no reason why they should not, provided such 
barbarous forces would or could comply with the 
laws and usages of war prevalent according to Inter- 
national Law. But the very fact that they are 
barbarians makes it probable that they could or 
would not do so, and then it would be unreasonable 
to grant them the privileges generally due to 
members of armed forces, and it would be necessarj' 
to treat them according to discretion. But it must be 
specially observed that the. employment of barbarous 
forces must not be confounded with the enrolling of 
coloured individuals into the regular army and the 
employment of regiments consisting of disciplined 
coloured soldiers. There is no reason whatever why, 
for instance, the members of a regiment eventually 
formed by the United States of America out of 
negroes bred and educated in America, or why 
members of Indian regiments under English com- 
manders, if employed in wars between members of 
the Family of Nations, should not enjoy the privileges 
due to the members of armed forces according to 
International Law. 

§ 83. Formerly })rivateers were a generally recog- 
nised part of the armed forces of the belligerents, 
private vessels being commissioned through Letters 
of Marque by the belligerents to carry on hostilities 
at sea, and particularly to capture enemy merchant- 
men.^ From the fifteenth century, when privateering 

‘ See Martens, Eaeai concemant les ariuateurs, Ics prises, et surtcail 
les reprises (1795). 
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began to grow up, dlt)wn to the eighteenth century, 
belligerents used to grant such Letters of Marque to 
private ships owned by their subjects and by the sub- 
jects of neutral States. But during the eighteenth 
century the practice grew up that the belligerents 
granted Letters of Marque to private ships of their 
own subjects only.^ However, privateering was 
abolished by the Declaration of Paris in 1856 as 
between the signatory Powers and others who joined 
it later on. And although privateering would still 
be legal as between other Powers, it will in future 
scarcely be made use of. In all the wars that occurred 
after 1856 between such Powers, Letters of Marque 
were not granted to private ships.” 

§ 84. A case which happened in 1870, soon after 
the outbreak of the Franco-German war, gave occasion 
for the question whether a volunteer fleet could be 
considered a part of the armed naval foi-ces of a 
belligerent. As the North-German Confederation 
owned only a few men-of-war, the creation of a 
volunteer fleet was intended. The King of Prussia, 
as President of the Confederation, invited the owners 
of private German vessels to make them a part of the 
German navy under the following conditions : Every 


* Many publicists maintain that 
nowadays a privateer commis- 
Rioned by another State than that 
of which he is a subject is 
liable to be treated as a pirate 
when captured. With this, how- 
ever, I cannot agree; see above, 
Vol, I. § 273, Hall, § 81, and below, 
§ 330. 

• See below, § 177. It is con- 
tiaently to be hoped that the great 
progress made by the abolition of 
privateering through the Declara- 
tion of Paris will never be undone. 

it is of importance to note 
wie fact that up to the present day 


endeavours have been made on 
the part of free-lances to win 
public opinion for a retrograde 
step, See, for instance, Gibson 
Bowles, The Declaration of Paris 
of 1856 (1900); see also Perels, 
pp. 1 77 - 1 79. The Declaration of 
Paris being a law-making treaty 
'which does not provide the right 
of the single signatory Powers to 
give notice of withdrawal, a sig- 
natory Power is not at liberty to 
give such notice, although Mr. 
Gibson Bowles ( 1 . c, pp. 169- 
179) asserts , that this could be 
done. See above, Vol. 1. § 12. 


Volunteer 

Fleet. 
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ship.should be assessed as to her Value, and lo per cent, 
of such value should at once be paid in cash to the 
owner as a price for the charter of the ship. The 
owner should engage the crew himself, but the latter 
should become for the time of the war members of the 
German navy, wear the German naval uniform, and 
the ship should sail under the German war flag and 
be armed and adapted for her purpose by the German 
naval authorities. Should the ship be captured or 
destroyed by the enemy, the assessed value should be 
paid to her owners in full ; but should it be restored 
after the war undamaged, the owner should retain the 
I o per cent, received as charter price. All such vessels 
should only try to capture or destroy French men- 
of-w’ar, and if successful the owner should receive 
a price between 1,50x3^. and 7,500/. as premium. 
The French Government considered this scheme a 
disguised evasion of the Declaration of Paris which 
abolished privateering, and requested the intervention 
of Great Britain. The British Government brought 
the case before the Law Officers of the Crown, who 
declared the German scheme to be substantially 
different from the revival of privateering, and conse- 
quently the British Government refused to object 
to it. The scheme, however, was never put into 
practice.^ 

Now the writers on International Law differ, in 
spite of the opinion of the British Law Officers, as to 
the legality of the above scheme ; but, on the other 
hand, they are unanimous that not every scheme for a 
voluntary fleet is to be rejected. Eussia,^ in fact, since ^ 
1877, has possessed a voluntary fleet. France® ht^s 

^ See Perels, § 34 ; Hall, § 182 ; See Dupuis, No. 85, 

Lawrence, § 224 ; Boeck, No, 21 1 ; ^ See Dupuis, No. 86. 

Dupuis, Nos. 81-84. 
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made arrangements with certain steamship companies 
according to which their mail-boats have to be con- 
structed on plans approved by the Government, 
have to be commanded by officers of the French navy, 
and have to be incorporated in the French navy at the 
outbreak of war. Great Britain has entered from 
1887 onwards into agreements with several power- 
ful British steamship companies for the purpose of 
securing their vessels at the outbreak of hostilities, 
and the United States of America in 1892 made 
similar arrangements with the American Line.^ But 
it must be specially observed that a proper com- 
mission must be given to each vessel belonging to 
a volunteer fleet and the like, and that such vessels 
cannot alternately claim the character of belligerent 
men-of-war and of merchantmen. 

A remarkable case of this kind is that of the 
“ Peterburg ” and the “ Smolensk,” which o(^curred 
during the Russo-Japanese war.^ On July 4 and 6, 
1904, these vessels, which belonged to the Russian 
volunteer fleet in the Black Sea, were allowed to pass 
the Bosphorus and the Dardanelles, which are closed ^ 
to men-of-war of all nations, because they were flying 
the Russian commercial flag. They likewise passed 
the Suez Canal under their commercial flag, but after 
leaving Suez they converted themselves into men-of- 
war by hoisting the Russian war flag, and began to 
exercise over neutral merchantmen all rights of 
supervision which belligerents can claim for their 
cruisers in time of war. On July 1 3 the “ Peterburg ” 
^^aptured the British P. & O. stea,mer “ Malacca ” 
for alleged carriage of contraband, and put a prize- 

* See Lawrence, § 224, and these vessels in Lawrence, War, 

I^upuis, Nos. 87-88* pp. 205 seq, 

* See the details of the career of ® See above, Vol. I. § 197. 
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crew on board for tlie purposb of navigating her to 
Libau. But the British Government protested ; the 
“ Malacca ” was released at Algiers on her way 
to Libau on July 27, and Eussia agreed that the 
“ Peterburg ” and the “ Smolensk ” should no longer 
act as cruisers, and that all neutral vessels captured 
by them should be released. 

§ 85. In a sense the crews of merchantmen 
owned by subjects of the belligerents belong to the 
latter’s armed forces. For those vessels are liable to 
be seized by enemy men-of-war, and if attacked for 
that purpose they can defend themselves, can return 
the attack, and eventually seize the attacking men-of- 
war. The crews of merchantmen become in such 
cases combatants, and enjoy all the privileges of the 
members of armed forces. But unless attacked they 
must not commit hostilities, and if they do so they 
are liable to be treated as criminals just like private 
individuals committing hostilities in land warfare.^ 

§ 86. The privileges of members of armed forces 
cannot be claimed for members of the armed forces 
of a belligerent who go over to the forces of the 
enemy and are afterwards captured by the former. 
They can be, and always are, treated as criminals. 
And the like is valid with regard to such treasonable 
subjects of a belligerent as, without having been 
members of his armed forces, are fighting in the 
armed forces of the enemy. Even if they appear 
under the protection of a flag of truce, deserters and 
traitors may be seized and punished.^ 

See Hall, § 183. 


’ See below, § 222, and Hall, § 190- 
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Hall, §§ 167-175— Lawrence, §§ 169-183 — Phillimore, III. |§ 82-86 — 
Twiss, II. §§ 152-162 — Taylor, §§ 468 and 517 — Walker, §§ 39-43 — 
Wharton, III. §§ 352-353 — ^Wheaton, §§ 324-341 — Qoffckcn in 
Holtzendorff, IV. pp. 581 -588— Calvo, IV. §§ 1932-1952— Fiore, III. 
Nos. 1432-1436 — Boeck, Nos. 156-190 — Dupuis, Nos. 92-129. 

§ 87. Since the belligerents, for the realisation of 
the purpose of war, are entitled to many kinds of 
measures against enemy persons and enemy property, 
the question must be settled as to what persons and 
what property are vested with enemy character. 
Now it is, generally speaking, correct to say that, 
vvhereas all the subjects of the belligerents and all 
tlie property of such subjects bear enemy character, 
the subjects of neutral States and the property of 
such subjects do not bear enemy character. This 
rule has, however, important exceptions. For under 
certain circumstances and conditions enemy persons 
and property of enemy subjects may not bear, and, 
on the other hand, subjects of neutral States and 
their property may bear, enemy character. And it 
is even possible that a subject of a belligerent may 
for some parts bear enemy character as between 
himself and his home State.^ 

. ’ It is impossible to reproduce 3 Rob. 44 ; the Anna Catherina, 
in a treatise all the details con- 4 Rob. 119; the Phamix, 5 Rob. 
cerning enemy character as 20; the Ocean, 5 Rob. 91 ; the 
worked out by the verdicts of Jonge Klassina, 5 Rob. 297 ; the 
British and American Courts. Ann, i Dodson, 221 ; the Freund- 
Tho following §§ 88-92 attempt to schaft, 4 \Yheaton, 105 ; the 
^l^out the subject under precisely Venus, 8 Craiich, 253; Thirty 
defined and broad principles only, Hogsheads of Sugar v, Boyle, 
l^eaving the details to the study of 9 Cranch, 195. — But it must be 
following lending cases; The specially observed that these 
Vigilantia, i Rob. i ; the Hor- principles of the British and 
“W, 2 Rob. 322 ; the Indian American practice are, in spite 
'^mof, 3 Rob. 12; the Portland, of their common-sense basis, not 
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§ 88. When after the outbreak of war the subject 
of a neutral State enters into or remains in the armed 
forces or in the civil service of a belligerent, he 
acquires thereby enemy character to the same extent 
as an enemy subject. All measures that are allowed 
during war against enemy subjects are likewise 
allowed against such subjects of neutrals wlio have 
acquired enemy character. Thus, during the late 
South African War hundreds of subjects of neutral 
States who were figliting in the ranks of the Boors 
were captured by Great Britain and retained as 
prisoners of war till the end ol“ tlie struggle. 

On tlie otlier hand, when a subject of a neutral 
State does not enter the armed forces of a belligerent, 
but only renders certain specific services to a belli- 
gerent, he acquires enemy character to the extent 
only of such specific services, and every case of such 
kind must be judged on its own merits. Thus, 
carriage of contraband and of analogous of contra- 
band are instances of such services.* A subject 
of a neutral State can even before the outbreak of war 
to such a degree identify himself or his propertA’ 
witli an intendiiig belligerent, that war can be com- 
menced by an attack^ upon his person or Ins 
property. 

A remarkable case of that kind occurred at 
the outbreak of the Chino- Japanese War in 1894- 


generally recognised on all points, 
and it ought therefore not to be 
maintained that they represent 
generally recognised rules of the 
Law of Nations. The French 
practice in particular dififers in 
many respects from British and 
American, as can be seen from 
Boeck, Dupuis, Calvo, and Fiore, 
^ There is no doubt that neutral 
merchantmen carrying coal for a 


belligerent fleet en routes as hap 

pened during the Russo-Japanese 
war when the Baltic Fleet went 
out to the Far East, bear enemy 
character. See also below, 
concerning the “ Rule of . 

See liall, § i68*; Takahaslu, 
Cases on International Law during 
the Chino- Japanese War (1899)1 
pp. 27-51 ; Holland, Studies, PP* 
126-128 



ENEMY CHARACTER 


99 


On July 14, the “ !&ow-shing,” a British ship, was 
hired at Shanghai by the Chinese Government to 
serve as a transport for eleven hundred Chinese 
soldiers and also for arms and ammunition from 
Tien-tsin to Korea. She was met on July 2 5 near 
the island of Phung-do, in Korean waters, by the 
Japanese fleet ; she was signalled to stop, was visited 
by some prize officers, and, as it was apparent that 
she was a transport for Chinese soldiers, she was 
ordered to follow the Japanese cruiser “ Kaniwa,” 
But although the British captain of the vessel was 
ready to follow these orders, the Chinese on board 
would not allow him to do so. Thereupon, after 
some further negotiation in vain, the Japanese 
opened fire and sank the vessel. 

§ 89. Enemy subjects having their permanent 
residence abroad on the territory of a neutral State 
for the purpose of commerce or pleasure do not 
bear enemy character, nor does their property 
abroad. For although they are enemy subjects, 
and might return to their home State and take up 
arras, they are for the time being under the control 
of a neutral State, and are thereby prevented 
from canying on hostilities of any kind. They are, 
therefore, for all practical purposes, considered 
neutrals, and the neutral on whose territory they 
reside can claim that their property, althougli 
found on captured enemy ships, is not to be appro- 
priated. 

§ 90. On the other hand, subjects of neutral 
^tates domiciled on the territories of the belhgerents 
acquire in a sense enemy character, for they con- 
tribute by their payment of taxes to the support of 
the belligerents. And although they cannot be 
required to take up arms, ^hey belong to the 
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population of the enemy territory. Their ships and 
goods on the Open Sea and within the territorial 
waters of the belligerents may therefore be captured, 
and their property on land is submitted to all 
measures which may be taken against private 
property of enemy subjects by the invading enemy. 
But it should be emphasised that their persons and 
property do nevertheless not lose the protection of 
their neutral home-State against treatment inconsis- 
tent with the laws of war.* 

§ 91. Since domicile is in many respects the test 
of enemy character, the private property of even 
such belligerents’ subjects as are domiciled on each 
other’s territory and allowed to remain there after the 
outbreak of the war acquires enemy character in the 
eyes of the belligerent Power whose subjects they are. 
The goods of such subjects on enemy ships may 
therefore be captured by the men-of-war of their 
home State, and their property on land is sub- 
mitted to all measures which may be taken against 
private property of enemy snbjects by the invading 
enemy. On the other hand, the private property of 
such enemy subjects loses its enemy character in the 
eye of the belligerent Power on whose territory they 
are allowed to remain, and therefore cannot be cap- 
tured by his men-of-war, although found on enemy 
ships. 

§ 92. The property of such subjects of neutral 
States as are not domiciled on enemy territory may 
nevertheless be vested with enemy character. Thus, 
the produce of an estate on enemy territory belong- 
ing to a neutral foreigner abroad may be captured, 
as may also all such property of neutral foreigners 
abroad, having a house of trade on enemy territory, as 
’ See below, S 318. 
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is concerned in comm*ercial transactions of such house. 
Thus, further, merchantmen owned by subjects of 
neutral States, but sailing under enemy flag, maj^ be 
captured.^ 

‘ See below, § 198. As regards of enemy goods thereon during 
effect of sale of enemy vessels and war, see below, §§ 1 99 and 200, 
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Commencement of War 

Grotius, c. 3, §§ 5-14 — Bynkershoek, Quaestiones juris publ. I. c. 2— - 
Vattel, III. §§ 51-65-— Hall, § 123 — Lawrence, § 161 — Manning, 
pp. 161-163 — Pliillimore, III. §§ 5^ 5^ — Twiss, II. §§ 31-40 — 
Halleck, I. pp. 521 526 — Taylor, §§ 455-456 — Walker, § 37— 
Wharton, III. § 333 335 — Wheaton, § 297 — Bluntschli, §§ 521-528 
— Hefifter, § 120 — Luedor in Holtzendorff, IV. pp. 332-347 — Gareis, 
§ 80 — Liszt, § 39, V. — Ullmann, § 145 — Bonfils, Nos. 1027-1043-- 
Despagnet, Nos. 517- 520 — Pradier-Fodtirt^ VI. Nos. 2671-2693— 
Kivier, II. pp. 220-228 — Calvo, IV. §§ 1899-1911 — Fiore, HI. Nos, 
1272-1276 — Martens, II. § 109 — Longuet, 5 § 1-7, 15-16 — Merignhac, 
pp. 29-41 — Pillet, pp. 61-72 — Lawrence, War, pp. 26-44 — Brocher 
in R.I., IV. (1872), p. 400; Feraud-Giraud in R.I., XVII. (1885), 
p. 19; Nagaoka in R.I., 2ndser.VI. p. 475 — Holland, Studies, p. n 5 
— Sainte-Croix, ** La D^»claration de guerre et bos effets iminediats” 
(1892) — Bruyas, “ De la declaration de guerre,” &c. (1899) — Bolin 
in Annuaire, XX. (1904), pp. 64-70— Ebren and Martens in R. G* 
xi. (1904), pp. 133 -150* 

§ 93. A State of war may in fact arise either 
through a declaration of w^ar, or through a proclama- 
tion and manifesto of a State that it considers itself 
at war with another State, or, thirdly, througli com- 
mitting certain hostile acts of force against another 
State. In practice all the three modes of commenc- 
ing war occur, tod history presents many instances al 
w^ars commenced in one or other way. If the practice 
of the States is taken into consideration, it becomes 
apparent that no rule of the Law of Nations is in 
existence which prescribes to intending belligerents 
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tlie way in which war* is to be commenced. The only 
rules which may be said to exist concerning the com- 
mencement of war are that negotiation * must precede 
war, and that, according to article 2 of the Hague 
Convention for the peaceful settlement of international 
differences, recourse must be had, as far as circum- 
stances aUow it,^ to the good offices or mediation of 
one or more friendly Powers. 

§ 94. A declaration of war is a communication of 
one State to another that it considers a condition of 
war existing between them. In former times decla- 
rations of war used to take place under greater or 
lesser solemnities, but nowadays all these solemnities 
have disappeared, and declarations of war take place 
through a simple communication in any form. They 
may even be coupled with an ultimatum, and they 
are in such a case conditional declarations of war, no 
war being declared if the respective State submits to 
the ultimatum. Many writers maintain that there is 
a rule of International Law forbidding the commence- 
ment of war without a declaration of war. But such 
rule, in fact, does not exist, for a great many 
wars take place without an initiative declaration of 
Avar. Nor is the necessity of a declaration of war 
stipulated by a general treaty or obligatory according 
to a recognised custom of the members of the 
Family of Nations.^ It must be specially observed 
that, in case of a declaration of war, the war is con- 
sidered to have been commenced with the date of its 
declaration although hostilities may not have been 

commenced till a much later date. 

% 

, ^ See above, § 3, where the rule • As regards the juristic value 

18 quoted that no State is allowed of this clause, see above, § iQ, 

>'0 use compulsive means of No. i. 

settling disputes before negotia- ® See below, § 96. 

tion has been tried. 
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§ 95. A manifesto or proclamation of war is a 
public announcement of a State to its subjects, to 
neutral States, or urbi et orhi, that it considers itself 
at war with another State. A war manifesto may 
be an initiative step of war, or follow either a 
declaration of war or the actual commencement of 
war through a hostile act of force. The assertion of 
many writers that, if not a declaration of war, at 
least a manifesto is necessary for the commencement 
of war, is not based on a generally recognised rule of 
International Law, although the publication of war 
manifestos has become more and more usual in the 
nineteenth century. And it must be emphasised 
that there is good reason for the maintenance of this 
usage, for war is not only a relation between the 
belligerents but also between these and neutral States, 
and the latter cannot be held to fulfil the duties of 
neutrality before they know of the outbreak of war. 

§ 96. Hostile acts of force initiative of war are 
such hostile acts as are considered by the other party 
acts of war, since, as has been stated above, § 55, 
hostile acts of force may be committed by a State 
against another without war breaking out thereby, 
the passive party acquiescing in the act. For a war 
to commence by unilateral hostile acts of force, it is 
at least necessary that the passive party declares 
expressis verbis, or through unmistakable conduct, that 
it considers these hostilities as acts of war. Of what 
kinds of acts these hostilities may consist, it cannot 
be decisively laid down. They may, to give examples, 
consist of occupation of a part of foreign territory, an 
inroad into a foreign country, the blockade of a 
harbour, an attack on the frontier, an attack on a 
man-of-war, the capture of a merchantman, and the 
like. And it must be specially observed that the 



COMMENCEMENT OP WAK I05 

respective acts of forcJe need not at all be intended to 
be hostile, provided they are hostile de facto. Thus, 
acts of force by way of reprisals or during a pacific 
blockade or an intervention may be considered acts 
of war by the passive party and thereby contain the 
commencement of war, although they were not in- 
tended as acts of war. 

That a war initiated by acts of force without a 
previous declaration or manifesto of war is neverthe- 
less war according to International Law, nobody 
denies. But many writers assert that the commence- 
ment itself of such a war contains a violation of 
International Law. If this were correct, many ' 
important, and in their results far-reaching, wars of 
the seventeenth, eighteenth, and nineteenth centuries 
would have been begun with a violation of Inter- 
national Law. But the very fact of these numerous 
wars having been commenced through hostile acts of 
force only, shows that the practice of the States never 
adopted the alleged ^ rule of the necessity of a declara- 
tion or a manifesto of war. This does not mean that 
a State would be justified in opening hostilities with- 
out any preceding conflict. There is no greater viola- 
tion of the Law of Nations than that committed by a 
State which commences hostilities in time of peace 
without previous controversy and without having 
tried to settle the difference through negotiation.^ 
But after negotiation has been tried in vain, a State 

* See Maurice, Hostilities with- never accepted this opinion, and 
out Declaration of War (1883). there are many publicists who 
. It cannot be denied that many approve of this practice. See, for 
•iguential publicists insist upon instance, Bjuikershoek, Quaest. 
necessity of a declaration of war. jur. publ. I. 0. 2 ; Kliiber, § 238 ; 
hee, for instance, Grotius, III. G. F. Martens, § 267 ; Twiss, II, 

3 i § 6; Vattel, III. § 51 ; Calvo, §35 ; Phillimore, III. §§ 5*~55 5 
ly. § 1907; Blunt schli, § 521; Hall, 123 ; Gareis,? 80; Liszt, § 39; 
:^iore,riI, No. 1274; Heifter,§ 120, Ullmann, § 145. 

But the practice of the States has • See above, § 93. 
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does not act treacherously in dase it I'esorts to hos- 
tilities without a declaration of war, especially after 
diplomatic intercourse has been broken ofi’. 


II 

Effects of the Outbreak of War 

Vattel, III. § 63 — Hall, §§ 124 126 — Lawrence, §§ 165 168 — Mannin;^% 
pp. 163-165 — Phillimorc, HI. §§ 67 91 — Twiss, II, §§ 41-61 — 
Hallcck, I. pp. 526-552 — Taylor, §§ 461-468 — Walker, §§ 44-50 
Wharton, III. §§ 336-337A — Wheaton, §§ 298-319 — Hefftcr, 
§§ 121-123 — Lneder in Holtzendorff, IV. pp. 347-363 — Garcis, § 8i 
— Liszt, § 39, V — Ullmann, §§ 146-147 — Bonfils, Nos. 1044-1065 — 
Despagnet, Nos. 521 523 — Pradicr-Fodere, VI. Nos. 2694 2720™ 
Rivier, II. pp. 228-237 — Calvo, IV. §§ 1911-1931 — Fiore, III. Nos. 
1290- 1301— Martens, II. § 109 — Longuet, §§ 8 15 — Merignhac, 
pp. 42-65 — Pillet, pp. 72-84 — Lawrence, War, pp. 45-55 — Sainte 
Croix, ^‘La Di^claration de guerre et ses effets immodiats” (1892), 
pp, 166 207. 

§ 97. Wlien war breaks out, althoupli it is limited 
to only two members of the Family of Nations, never- 
theless the whole Family of Nations is thereby 
affected, since the rights and duties of neutrality 
devolve upon such States as are not parties to tlie 
war. And the subjects of neutral States may feel tlie 
consequences of the outbreak of war in many ways. 
War is not only a calamity to the commerce and 
industry of tlie whole world, but also involves the 
alteration of the legal position of neutral merchant- 
men on the Open Sea, and of the subjects of neu- 
tral States within the boundaries of the belligerent^. 
For the belligerents have the right of visit, search, 
and eventually capture of neutral merchantmen on 
the Open Sea, and foreigners who remain within the 
boundaries of the belligerents acquire, although sub- 
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jects of neutral Powers’ enemy character.^ However, 
the outbreak of war tells chiefly and directly upon 
the relations between the belligerents and their sub- 
jects. Yet it would not be correct to maintain that 
all legal relations disappear with the outbreak of war 
between the parties thereto and between their subjects. 

War is not a condition of anarchy and indiflerent 
or hostile to law, but a fact recognised and ruled by 
International Law, although it involves a rupture of 
peaceful relations between the belligerents, and their 
subjects also for the most part. 

§ 98. Tlie outbreak of war effects at once the Rupture 
rupture of diplomatic intercourse between the belli- 
gerents, if such rupture has not already taken place. 

The respective diplomatic envoys are recalled and Consular 
ask for their passports, or receive them without any 
previous request, but they enjoy their privileges of 
inviolability and exterritoriality for the period of 
time requisite for leaving the country. Consular 
activity comes likewise to an end through the out- 
break of war.^ 

§ 99. The doctrine was formerly held, and a few Canceiia- 
writers^ maintain it even now, tliat the outbreak of Treaties, 
war ipso facto cancels all treaties previously concluded 
between the belligerents, such treaties only excepted 
as iiave been concluded especially for the case of war. 

The vast majority of modern writers on International 
Law have abandoned this standpoint, and the opinion 
is pretty general that war by no means annuls every 
treaty. But unanimity in regard to such treaties as 
^re and such as are not cancelled by war does not 
exist. Neither does a uniform practice of the States 
exist, cases having occurred in which States have 

* See atove, § 90. ’ See, for instance, Phillimore, 

See above, Vol. I. 5 § 413 and III. § 530, and Twiss, I. § 252, in 

contradistinction to Hall, § 125. 
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expressly declared that they ‘'considered all treaties 
annulled through war. Thus the whole question 
remains as yet unsettled. But nevertheless with the 
majority of writers a conviction may be stated to 
exist on the following points : — 

(1) The outbreak of war cancels all political treaties 
between the belligerents, such as treaties of alliance 
for example, which have not been concluded for the 
purpose of setting up a permanent condition of things. 

(2) On the other hand, it is obvious that such 
treaties are not annulled as have especially been con- 
cluded for the case of war, as treaties in regard to the 
neutralisation of certain parts of the territories of the 
belligerents for example. 

(3) Such political and other treaties as have been 
concluded for the purpovse of setting up a permanent 
condition of things are not ipso facto annulled by the 
outbreak of war, but in the treaty of peace nothing 
prevents the victorious party from imposing upon the 
other party any alterations in, or even the dissolution 
of, such treaties. 

(4) Such non-political treaties as do not intend to 
set up a permanent condition of things, as treaties of 
commerce for example, are not ipso facto annulled, 
but the parties may annul them or suspend them 
according to discretion. 

(5) So-called law-making * treaties, as the Declara- 
tion of Paris for example, are not cancelled through 
the outbreak of war. The same is valid in regard to 
all treaties to which a multitude of States are parties, 
as the International Postal Union for example, b^t 
the belligerents may suspend them, as far as they 
themselves are concerned, in case the necessities of 
war compel them to do so. 

‘ See above, Vol. I. §§ 18, 492, 555-568. 
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§ loo. The outbreak of war affects likewise such Pre- 
subjects of the belligerents as are at the time within poauron 
the enemy’s territory. In former times they could 

, \ gerenta’ 

at once be retained as prisoners of war, and many aubjccts 
States concluded therefore in time of peace special Territory.^ 
treaties for the time of war expressly stipulating a 
specified period during which their subjects should be 
allowed to leave each other’s territory unmolested.^ 

Through the influence of such treaties, which became 
pretty general during the eighteenth century, it be- 
came an international usage and practice that all 
enemy subjects must be allowed to withdraw within 
a reasonable period. The last instance of the former 
rule is seen in the arrest and retention as prisoners 
of war of some ten thousand Englishmen in 1 803 in 
Erance when war broke out between Great Britain 
and Prance, many of whom were not liberated before 
1814. Although during the whole of the nineteenth 
century no other instance occurred, several publicists ^ 
even nowadays maintain that according to strict 
law the old rule is still in force. But this assertion 
is certainly unfounded. On the contrary, it may 
safely be maintained that there is now a customary 
rule of International Law that all enemy subjects 
must be allowed a reasonable period for withdrawal. 

But a belligerent need not allow ® enemy subjects to 
remain on his territory, although this is sometimes 
done. Thus, during the Crimean War Russian sub- 
jects in Great Britain and France were allowed to 


remain there, as were likewise Russians in Japan and 
Japanese in Russia during the Russo; Japanese War. 
On* the other hand, France expelled all Germans 
during the Franco-German war in 1870, the former 

TT*,,®®® “ of snch ^eaties in 11 . p. 230; Liszt, § 39. 

§ 126, p. 407, note I. » See above, Vol. I. § 324. 

See Twiss, II. § 50; Rivier, 
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South African Republics expelled most of the British 
subjects when war broke out in 1899, and Russia, 
although during the Russo-Japanese War she allowed 
Japanese subjects to remain in other parts of her 
territory, expelled them from her provinces in the 
Far East. In case a belligerent allows the residence 
of enemy subjects on his territory, he can, of course, 
give the permission under <;ertain conditions only, 
such as an oatli to remain neutral or a promise not to 
leave a certain region, and the like. 

§ loi. British and American writers assert the 
existence of rules of International Law^ that on the 
outbreak of war, with the exception of contracts 
which arise out of the condition of war and are per- 
mitted under the customs of war, as for instance 
ransom bills, all contracts, including contracts of 
partnership concluded before tlie war between sub- 
jects of the belligerents, become extinct or suspended ; 
that no subject of one belligerent can sue or be sued 
in the Courts of the other belligerent; that all 
peaceful intercourse, especially trading, is proliibited 
between the subjects of the belligerents. 

But such a rule of International Law in fa(!t 
does not exist and has never existed, as International 
Law has nothing to do with the conduct of private 
individuals, but is a law between States only and 
exclusively. The fact is that all the above items 
are naturally within the competence of Municipal 
Law, which can govern and has governed them at 
discretion. The Municipal Law of the belligerents 
concerned maiy or may not allow commercial or 
any other intercourse between their private subjects, 
may suspend or cancel existing contracts including 
partnership, may or may not, allow an enemy 
subject to sue and to be sued in Courts of justice. 
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As regards British ‘ ?a\v, there is no doubt that it 
prohibits commercial and other friendly intercourse 
between British and enemy subjects, cancels exist- 
ing contracts including partnership, does not allow 
an enemy subject to sue or to be sued in British 
Courts. But this British prohibition, which co- 
incides with a similar prohibition on the part of 
several other States, is not the outcome of the Law of 
Nations,"' but of Municipal Law. 

§ 102. In former times all private and public Position 
enemy property, immoveable or moveable, on each 
other’s territory could be confiscated bv the belli- Property 

ifi the 

gerents at tlie outbreak of war, as could also enemy Enemy 
debts ; and the treaties concluded between many 
States with regard to the withdrawal of each othei-’s 
subjects at the outbreak of war stipulated likewise 
the unrestrained withdrawal of the private property 
of their subjects. Tlirough the infiuence of such 
treaties as well as of Municipal Laws and Decrees 
enacting the same, an international usage and practice 
grew up that belligerents should neither conlisoate 
private enemy property nor annul enemy debts on 
their territory. The last case of confiscation of 
private property is that of 1793, at the outbreak 
of war between France and Great Britain. No case 
of confiscation has occurred during the nineteenth 
century, and although several writers maintain that 
according to strict law the old rule, in contradis- 
tinction to the usage which they do not deny, is still 
valid, it may safely be maintained that it is obsolete, 
and that there is now a customary rule, of International 

^ leading case is that of trade is forbidden between the 
^ ^ subjects of the belligerents, he says : 

"he only British pi^blioist who “ Bat this is rather a regulation of 
seems to a^ee with me is Manning, Municipal Law than part of the 
P* xo;. Discussing the nile that Law of Nations.” 
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Law in existence prohibiting the confiscation of 
private enemy property and the annulment- of enemy 
debts on the territory of a belligerent. Accordingly^ 
the embargo of enemy ships in the harbours of the 
belligerents at the outbreak of war is no longer made 
use of,* and a reasonable time is granted to them to 
leave those harbours. On the other hand, this rule 
does not prevent a belligerent from suspending the 
payment of enemy debts till after the war for the 
purpose of prohibiting the increase of enemy i-e- 
sources ; from seizing public enemy property on his 
territoiy, such as funds, ammunition, provisions, and 
other valuables ; and from preventing the withdrawal 
of private enemy property which may be made use of 
by the enemy for military operations, such as arms 
and munitions.^ And it may be expected in the 
future that those enemy mail-boats Avhieh were built 
from special designs for the purpose of quickly turn- 
ing them into cruisers of the navy will be prevented 
from leaving the ports of a belligerent at the out- 
break of war.^ 

^ See above, § 40, and below, those ports unmolested within a 
§ 364. certain period of time, was there- 

^ The indulgence granted to fore made to depend upon the ab- 
enemy merchantmen in Bussian sence of contraband in the cargoes, 
and Japanese ports at the out- See Lawrence, War, p. 52. 
break of the war in 1904, to leave ^ See Lawrence, War, p. 55. 
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I 

On Land Warfare in General 

Vattel, HI. §§ 136-138— Hall, §§ 184-185 — Philliniore, HI. § 94 — 
Taylor, § 469 — Wheaton, § 342— Bluntschli, §§ 534-535 — Hetfter, 
§ 125 — Lueder in Holtzendorff, IV. pp. 388-389— Gareis, § 84— 
Bonfils, Nos. 1066-1067 — Pradier-Foder< 5 , VI. Nos. 2734-2741 — 
Longuet, § 41 — Merignhac, p. 146 — Fillet, pp. 85-89— Kriegs* 
gebrauch, p. 9 — Holland, War, Nos. 5-7. 

§ 103. The purpose of war, namely, the overpower- 
ing of the enemy,^ is served in land warfare through 
two aims,^— which are, first, defeat of the enemy armed 
forces on land, and, secondly, occupation and ad- 
ministration of the enemy territory. The chief means 
through which belligerents try to realise those aims, 
and which are always conclusively decisive, gire the 
different sorts of force applied against enemy persons. 
But beside such violence against enemy persons there 
Qther means which ^e not at all unimportant, 
although they play a secondary part only. Such 
means are : appropriation, utilisation, and destruc- 
tion , of enemy property ; . siege ; bombardment ; 
^ssauit ; _ espionage ; utilisation of treason ; ruses. All 
these means of warfare on land must be discussed 
m this chapter, as must also occupation of enemy 
territory. 

' Aims of land warfare must not be confounded with ends of war ; 
see above, § 66, 
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§ 104. But — to use the woVds of article 23 of the 
Prague Eegulations — “the belligerents have not an 
unlimited right as to the means they adojpt for injur- 
ing the enemy.” For not all possible,' practices^! 
injuring the enemy in offence and defence are law- 
ful, certain practices being prohibited under all 
circumstances and conditions, and other practices 
being only under certain circumstances and con- 
ditions, or only with certaih restrictions, allowed. 
The principles of chivalry and of humanity have 
been at work ^ for many hundreds of years to create 
these restrictions, and their work has not yet 
reached its end. However, apart from these restric- 
tions, all kinds and degrees of force and many other 
practices may be made use of in war. 

§ 105. In a sense all means of y^arfare are directed 
against one object only — :namely, tlie enemy. State, 
which is to be overpowered by all legitimate means. 
Apart from this, the means of land warfare are directed 
against different objects.^ Such objects are chiefly 
the members of the armed forces of the enemy, but 
likewise, although in a lesser d^ree, other enemy 
persons ; further, private and public property, 
fortresses, and roads. Indeed, apart from certain 
restrictions, everything may eventually be the object 
of a means of warfare, provided the means are 
legitimate in themselves and are capable of fostering 
the realisation of the purpose of war. 

§ 106. Land warfare must be dist in g ui.sli ed.frQm sea 
warfare chiefly fsj two reasons. First, their circum- 
stance£,and.jeQpdjtion8 diff widely from each other, 
and,, therefore, their. mea.pe und praiCtices differ also- 
Secondly, the Hague Fe.tice .Cpnferenge has_enMted 

^ See above, § 67. 146, where the relation of human 

* See Oppenheim, Die Objekte actions with their objects is fuUy 
dei* Verbrechens (1894), pp. 64- discussed. 
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rn I fis rftga rf]ing land warfare only . leaving the further 
development of the rules regarding sea warfare to 
custom and usage as hitherto. 


II 

VioLKNCE Against Enemy Persons 

Grotius Ilf. c. 4 — Vattel, III. §§ 139159 — Hall, §§ 128, 129, 185 — 
Lawrence, §§ 185, 186, 190-192 — Maine, pp. 123-148 — Manning, 
pp. 196 205 — Phillimore, III. §§ 94-95 — Halleck, II. pp. 14 -18 — 
Taylor, §§ 477 480 — Walker, § 50 — Wheaton, §§ 343-345— Bliint- 
schli, §§ 557-563 — llcffter, § 126 — Lneder in Holtzendorff, IV. 
pp. 390-394 — Gareis, § 85 — Kliibcr, § 244 — Liszt, § 40, III. — G. F. 
Martens, II. § 272 — Ullinann, 5 149 — Bonfils, Nos. 1068-1071, 
1099, 1141 — Despagnet, Nos. 528 529 — Pradier-Fodere, VI. Nos. 
2742-2758 — Bivier, II. pp. 260-265— Cal vo, IV. 2098-2105 — Fiore, 
III. Nos. 1317- 1320, 1342-1348 — Martens, II. § no— Longuot, 
§§ 42- 49— Merignhac, pp. 146-165 — Pillet, pp. 85-95 — Kriegs- 
gobranch, pp. 911 — Holland, War, 55-58 — Zorn, Kriegsmittel 
und Kriegfuhrung im Landkrieg nach den Bestimmungen der 
Ilaager Conferenz, 1899*’ (1902). 

§ 107. As war is a contention between States for 
tlie. purpose of overpowering each other, violence 
consisting in different sorts of force applied against 
enemy persons is the chief and decisive means of 
warfere. These different sorts of force are used 
against combatants as well as non-combatants, but 
with discrimination and differentiation. The purpose 
of application of violence against combatants is their 
disablement so that they can no longer take part in 
tile, %htiug. And tliis piurpose may be realised 
%bu.gh . either kilKpg or wounding theruj or making 
theift^Hison^S. As regards non-combatant members 
of armed forces, private enemy persons showing no 
hostile conduct, and officials in important positions, 
only minor means of force may as a rule be applied, 
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since they do not take part in‘ the armed contention 
of the belligerents. 

§ I o8 . Eyerj combatant may be killed pf ytgyynded, 
whether a simple private or an officer, or even the 
monarch or a member of his family. Some publicists ^ 
assert that it is a usage of warfare not to aim at a 
sovereign or a member of his family. Be that as it 
may, there is in strict law ^ no rule preventing the 
killing and wounding of such illustrious persons. 
But combatants, may only be killed .or woumded if 
they are able and willing to fight or to, resist capture. 
Thetelpre, such combatants as are disabled l)y sick- 
ness or wounds may . not be killed. Further, such 
combatants as lay down arms and surrender or do 
not resist being made prisoners may neither be killed 
nor wounded, but inust be given g^uar ter , ' l!hesa,xayi 
are universally recognised, and a.5fiv.hOW .. expressly 
enacied -by article 23 (c) of the Hague..Begh.latiQns, 
although the fury of battle frequently makes single 
lighters ^ forget and neglect them. 

§109. However, the rule that quarter...inust be 

given has its c»;eptions. Although it has of late been 
the customary rule of International Law, ^pd although 
the Hague Eegulations stipulate now expressly by 
ardcle , 23 ((i) that belligerents are prohibited frotn 
declaring that no quarter will be giyen, q uar ter -may 
nevertheless be reused by. way. of reprisals for viola- 
tions of the rules of warfare the other 


^ See Kliiber, § 245; G. F. 
Martens, IL § 278; Heffter, § 126. 

Says Vattel, IH. §159:“ Mais 
cc n’ost point one loi do la guerre 
d’epargner en toute rencontre la 
personne dii roi onnemi; etonn’y 
est obiigf'i que quand on a la 
facilite de le faire prisonnier.” 
The example of i Charles XII, of 


Sweden (quoted by Vattel), who 
was intentionally fired at by the 
defenders of the fortress of Tliffirn, 
besieged by him, and who said 
that the defenders were in their 
right, ought to settle the point. 

^ See Baty, International Law 
in South Africa (1900), pp, 84-85. 
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sida;..-aiid,- further, in* case of inaperattive , . necessity, 
when the granting of quarter would so encumber a 
force with prisoners that its own security would 
thereby be vitally imperilled. But it must be 
emphasised that the mere fact that numerous 
prisoners cannot safely be guarded and fed by the 
captors ^ does not furnish an exceptional case to the 
rule, provided that no vital danger for the captors is 
therein involved. And it must likewise be emphasised 
that the former rule is now obsolete according to 
which quarter could be refused to the garrison of a 
fortress carried by assault, to the defenders of an 
unfortified place against an attack of artillery, and 
to the weak garrison who obstinately and uselessly 
persevered in defending a fortified place against over- 
whelming enemy forces. 

§ no. Apart, from such means as are expressly 
prohibited by treaties or ctistom, all means of kUling 
and wounding that exist or may be invented are 
lawful. And it matters not whether the means used 
are directed against single individuals, as swwds and 
rides, or against large bodies of individuals, as, for 
instance, siirapnel, Gatlings, and mines. On the 
other hand, ah means are unlawful that render death 
inevitable, or. that needlessly aggravate the sullerings 
of wonnded combatants. .Axustoniary rule of Inter- 
nationaUjaw, now expressly enacted by article 23 (e) 
of the . Hague Eegulations, prohibits, therefore, the 
employment of poison and of such arms, pi'ojectiles, 
and,material as cause unnecessary inj ury • Accord- 
'•iojy = ^fe».p.umps,,riy_e^^^^ and the like from which 
the enemy dravrs drinking water.,qiust not be poison^ ; 
Phoned weapo^^^ must not be made use of; rifles 

^ Accordingly, the Boers fre- War set British soldiers free 
<iuently during the South African whom they had captured. 
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must not be loaded with bits of glass, irregularly 
shaped iron, nails, and the like ; cannons must not be 
loaded with chain shot, crossbar shot, red-hot balls, 
and the like. Another customary rule, now likewise 
enacted by artifife.- J3. (/) of the , ijague,, 
tions, prohibits the killing and wounding of ppm- 
batants in. a treacherous way. Accordingly: no 
assassin must be.-lxired . and . no .^assination, of 
combatarits be committed ; no putting of price on the 
head of an enemy individual is allowed ; proscription 
and outlawing are prpihibited ; no treacherous request 
for quarter must be made ; nolreacherQuasunulation 
of sickness.or. wounds is pernutted. 

§ III. In 1 868 a conference met at St. d’etprsburg 
for the -examination of a .Russian proposition with 
regard to the use of explosive projectiles in war. 
The representatives of seventeen Powers — namely, 
Great Britain, Russia, Austria-Hungary, Bavaria, 
Belgium, .Denmark, France, Greece, Holland, Italy, 
Persia, Portugal, Prussia and the North Gennan 
Confederation, Sweden-Norway, Switzerland, Turkey, 
and Wurtemburg (Brazil acceded later on) .signed on 

November 29, 1868, the so-called ,I)e,claratiQn..nf 

St-.P)e.ters.buj:g,^ which stipulates that the ,s.igu.a.tQry 
Powers and those who should accede later on re- 
nounce in case of war between themselves theeinploy- 
meud dieir military and naval troops p f any p ro- 
jg&tila.of a weiglut below 40,0 grammes (.14 ounces) 
which is either explosive or charged with- fulminating 
or inflammable substances. Ibis en gagemfflt is obli - 
gatory only upon the contractiug and it ceases 
to be obligatory in case a non-contracting Power 
takes part in a war between any of the contracting 
Powers. 

^ See above, Vol. I. § 562, and Martens, N.R.G. XVIII. p. 474 - 
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§ 112. As. Great Britain had, iRtroduced bullets Expand- 
niaaufactured at ..the Indian arsenal qf Dum-Dum, 
near Calcutta, the. hard jacket, of which did not 
quite caver the core . and which therefore easily ex- 
^landed and flattened in the human body, the Hague 
Conference adopted a declarationJ signed qn July 29, 

1899, . - by , twenty-three Powers — namely, Austria- 
Hungary, Germany, Belgium, Denmark, Spain, China, 

Japan, Mexico, France, Greece, Montenegro, Holland, 

Persia, Italy, Eoumania, Russia, Siam, Servia, Spain, 
Sweden-Norway, Switzerland, Turkey, and Bulgaria — 
stipulating that the contracting Powers abstain, in case 
of war between two or more of them, from the use of 
bullets which expand or flatten easily, in. the human 
body, such as bullets with a hard envelope which does 
not entirely cover the core or is pierced with incisions. 
Although Great Britain did not sign the Declaration, 
the British Government withdrew the Dum-Dum 
bullets during the South African War. And it is to be 
taken for certain that Great Britain will not in future 
make use of them in a war with civilised Powers. 

§ 1 13. The Hague Conference adopted a Declaration,* Pro- 
signed on July 29, 1899, by twenty-five Powers— namely, 
Austria-Hungary, Germany, Luxemburg, Belgium, Den- plosives 
mark, Spain, the United States of America, China, Mexico, 

France, Greece, Italy, Japan, Montenegro, Holland, Persia, Balloons. 
Portugal, Eoumania, Russia, Servia, Siam, Sweden-Norway, •* 
Switzerland, Turkey, and Bulgaria— stipulating for a term ' ' 
of five years the prohibition in a war between two or more 
of the signatory Powers against the launching of projectiles 
or explosives from balloons or by other methods of a 
similar nature. This Declaration, not being renewed before 
thefend of five years, expired in July 1904. But a similar 
Beclaration will very likely take its place in the future. 

‘ See Martens, N.B.G., 2nd ser. ’ See Martens, N.R.G. 2nd ser. 

XXVI. p. 1002. XXYI.p.994. 
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§ 1 14. TiieJSaguaCoiiferaoca aWp adopted a Peclftratipn,' 
signed on July 29, iSgSb by, twenty-four JBowers — namely, 
Austria-Hungary, Germany, Luxemburg, Belgium, Den- 
mark, Spain, Mexico, France, Greece, China, Italy, Japan, 
Montenegro, Holland, Persia, Portugal, Boumania, Russia, 
Servia, Siam, Sweden-Norway, Switzerland, Turkey, and 
Bulgaria — stipulating that . the signatory Powera should in 
a war between two or more of them abstain from the use 
of projectiles the object of which is the diffusion of 
asphyxiating or deleterious gases. This Declaration had 
the same fate as that concerning projectiles launched from 
balloons, since it expired in 1904. But its place will pro- 
bably be taken in the future by a similar Declaration. 

§ 1 15. It will be remembered from above, § 79, 
that numerous individuals belong to the armed forces 
without being combatants. How, since and in so far 
as. these non-combatant members of .armed forces do 
pot take part in the fightings they may not directly 
be attacked and killed or wounded. However, they 
are exposed to all injuries indirectly |•es.ultmg.fI■!Dr^ 
t]lO„..QBOrations. of warfare. And with the exception 
o£ ..doctors, chaplains, persons employed in military 
hospitals, official ambulance men, and the like, who 
according to articles 2 and 3 of , thej^eneya Conyen- 
tiou. enjoy the privilege of neutrality,- such non-com- 
batant members of armed forces catx , certainly be 
made priisonera^ since the assistance they give to the 
fighting forces may be of gre^t importaRC.e. 

§ 1 16. Whereas in. former times private enemy 
persons of either sex could be kiUed or otherwise 
badly treated according to discretion, and whereas in 
especial the inhabitants of fortified places taken by 
assault used to be abandoned to the mercy of ili’e 

assailants, it became in. the'* eighteenth ,,ce.ot]ary 

a., universally recognised customary , rule of .th.e Xaw 


* See Martens, N.R.G., 2nd ser, p. 998. 


^ See below, § 
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ofNatiQRS that; privet! enemy indiyiduals should npt 
be killed or attacked. In so far as they do not take 
part in the fighting, they may not be directly attacked 
and killed or wounded. They are, however, like 
non-combatant nlemhers of the armed forces, exposed 
to all injuries, indirectly resulting from the operations 
of warfare. Thus, for. . instance,, when a . town is 
bomharded and thousands of inhabitants are thereby 
killed, or when a train carrying private individuals 
as well as soldiers is wrecked by a mine, no violation 
of the rule prohibiting attack on private enemy 
persons has taken place. 

As. regards captivity, the rule is that private enemy 
persons may hot be made prisoners of war. But this 
rule has. exceptions conditioned by the carrying out 
of certain military operations, the safety of the armed 
forces, the order and tranquillity of occupied enemy 
territory. Thus, for instance, influential enemy 
citizens who try to incite their fehow-citizens to take 
up arms can be arrested and deported into captivity. 
And even .the. whole population of a province may be 
imprisoned in case a levy en masse is threatening. 

Apart from captivity, restrictions of all sorts may 
be imposed upon and means of force may be applied 
against private enepiy pe¥®Oh§. for mairy purposes. 
Such purposes are ; — the keeping of order and tranquil- 
lity on occupied enemy .territory ; the prevention of any 
hostile conduct, especially conspiracies ; the preven- 
tion of intercourse with and assistance to the enemy 
forces ; the securing of the fulfilment of the commands 
g.nd requests of th^ military authorities, such as for 
the provision of guides, drivers, hostages, farriers ; 
the securing of the compliance with requisitions and 
contributions, of the execution of public works 
necessary for military operations, such as the building 
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of fortifications, roads, bridges, 'soldiers’ quarters, and 
the like. What kind of violent means may be applied 
for these purposes is in the discretion of the respec- 
tive military authorities, who on their part will act 
according to expediency and the rules of martial law 
established by the belligerents. But there is no 
doubt that, if necessary, capital punishment and 
imprisonment * are lawful means for these purposes. 
The essence of the position of private individuals in 
modern warfare with regard to violence against them 
finds expression in article 46 of the Hague Regula- 
tions, which lays down the rule that “ family honours 
and rights, individual lives and private property, as 
well as religious convictions and liberty, must be 
respected.” 

§ 117. The head of the enemy State and officials 
in important positions who do not belong to the 
armed forces occupy a similar position to private 
enemy persons in their liability to direct attack, 
death, or wounds. But they are so important for the 
enemy State, and they may be .so useful for the 
enemy and so dangerous to the invading forces, that 
they can certainly be made prisoners, .of war.’ If 
belligerents can get hold of each other’s heads of 
States and Cabinet Ministers, they will certainly 
remove them into captivity. And they can do the 
same with diplomatic agents and other officials of 
importance, because by weakening the . enemy 
Government they may thereby influence the enemy 
to agree to terms of pteace. 

* That in case of general de- there is likewise no doubt thaf 
vastation the peaceful population hostages may be taken out of the 
may bo detained in so-called con- peacefol population ; see below, 
centration camps, there is no p. 176, note 3, and p. 273, note 2. 
doubt; see below, § 154. And 
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Treatment of Wounded, and Dead Bodies 

Hall, § 130 — Lawrence, § 188— Maine, pp. 156-159 — Manning, pp. 205 
— Phillirnore, HI. §95 — Halleck, II. pp. 36-39 — Taylor, §§ 527-528 
— Blnntschli, §§ 586-592— Lucder in Holtzeiidorff, IV. pp. 289- 
319, 398 421 — Liszt, § 40, V. — Ullmann, § 151 and in R.G. IV. 
(i 897 )» pp- 437"447 — Bonfils, Nos. iio8-jii8 — Despagnet, Nos. 
551-554 — ^Pradier-Fodere, VI. No. 2794, VII. Nos. 2849-2881 — 
llivior, II. pp. 268-273 — Calvo, IV. §§ 2161-2165 — Fiore, 111. Nos. 
1363 1372 — Martens, II. § 114 — Longuet, §§ 85-90 — M^rignhac, 
pp. 114-142 — Pillot, pp. 165 192 — Kriegsgebraiich, p. 26 — 
Holland, Studies, pp. 61-65 — Holland, War, Nos. 45-54 — Lueder, 
“Die Genfer Convention” (1876) — Moynier, “La croix rouge, 
son pass(5 et son avenir” (1882); “La revision de la Convention 
de Geneve” (1898); “ La fondatioix de la croix rouge” (1903) — 
Buzzati, “ Do I’einploiabusif . . . do la croix rouge ” (1890) — Triepel, 
“ Die neuesten Fortschritte auf dem Gebiet des Kriegsrechts ” 
(1894), pp. I- 4 1 — Miiller, “ Entstehungsgescliichte des rothen 
Kreuzes und der Genfer Konvention ” (1897) — Miinzel, “ Unter- 
suchungen iiber die Genfer Konvention” (1901)— Koszkoroski in 
B.I., 2nd ser. IV. (1902), pp. 199, 299, 442 — Gillot, “ La revision 
do la Convention do GenM’e, etc.” (1902). 

§ 1 18. Although since the seventeenth century 
several hundreds of special treaties have been con- 
cluded between single States regarding the tending 
of each other’s wounded and the exemption of army 
surgeons from captivity, no other general rule of the 
Law of Nations was in existence before the second 
half of the nineteenth century than this, that the 
wounded must not be killed, mutilated, or otherwise 
ill-used. A change for the better was initiated by 
Jean Henry Dunant, a Swiss citizen from Geneva, 
yho was an eye-witness of the battle of Solferino in 
1 ^ 59 ? where many thousands of wounded died who 
could under more favourable circumstances have 
been saved. When he published, in 1862, his 
pamphlet, “Un Souvenir de Solferino,” the Geneva 
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SocUte d'utilite publiqiie, undeV the presidency of 
Gustave Moynier, created an agitation in favour of 
better arrangements for the tending of the wounded 
on the battlefield, and convoked an international 
congress at Geneva in 1863, where thirty-six repre- 
sentatives of nearly all the European States met and 
discussed the matter. In 1864 the Bundesrath, the 
Government of the Federal State of Switzerland, took 
the matter officially in hand and invited all European 
and several American States to send official repre- 
sentatives to a Congress at Geneva for the purpose 
of discussing and concluding an international treaty 
regarding the wounded. This Congress met in 1864, 
and sixteen States were represented. Its result is 
the international “ Convention ^ Tor the Amelioration 
of the Condition of Soldiers wounded in Armies in 
the Field,” commonly called “ Geneva Convention,” 
signed on August 22, 1864. By-and-by other States 
than the original signatories joined the Convention. 
At present the whole body of the civilised States of 
the world, with the exceptioii of Brazil, Colombia, 
Costa Hica, Cuba, San Domingo, Ecuador, Haiti, 
Monaco, Lichtenstein, and Panama, are parties, and 
it may, therefore, be maintained that its contents are 
generally recognised International Law. That the 
rules of the Convention are in no wise perfect, and 
need supplementing regarding many points, became 
soon apparent. A second International Congress met 
at the invitation of Switzerland in 1868 at Geneva, 
where additional articles ^ to the original Convention 
were discussed and signed. These additional article^ 
have, however, never been ratified. The Hague Peace 

‘ See Martens, N.R.G., XVIII. parties are enumerated, 
p. 607, and above, Vol. I. 5 560, * See Martens, N.R.G., XVlH 

where the States that have become p. 61. 
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Conference in 1899 unanimously formulated the wish 
that Switzerland should shortly take steps for the 
assembly of another international congress for the 
purpose of revising the Geneva Convention. And 
the Swiss Bundesrath invited a Congress to meet 
again at Geneva in September, 1903, but this Congress 
has been postponed. The original Convention is, 
therefore, still the basis of the present treatment of 
wounded. 

It consists of ten articles, and not only provides 
rules for* the treatment of wounded, but, in the 
interest of a proper treatment of the wounded, 
supplies also rules regarding ambulances, military 
liospitals, the army medical staff, chaplains, orderlies, 
ambulance men, inhabitants assisting the wounded, 
and, lastly, an emblem of distinction. Article 2 1 of 
the Hague Eegulations expressly confirms the Geneva 
Convention, and the few important States that have 
not yet become parties to the Geneva Convention 
will, therefore, become parties in future ipso facto by 
acceding to the Hague Eegulations, since article 21 
thereof enacts categorically that belligerents ^ are 
bound by the Geneva Convention or any future 
modification thereof. 

§ 1 19. According t© article 6 of the Geneva Con- The 
vention the collection of the wounded and their 
tending must take place without distinction of sick, 
parties. Evacuation of hospitals, together with the 
persons under whose directions the evacuation takes 

’ Thus Mexico, although she rians as well as military men, and 
did not expressly accede to the several proposals for its improve - 
•Ogneva Convention before 1905, ment have been made. It cannot 
nulirectly became a party to it in be the task of a treatise to repro- 
J099 through becoming a party to duce these criticisms, but readers 
the Hague Eegulations. who take an interest in the matter 

^ The Geneva Convention has will find the necessary information 

Its separate stipulations been in the monographs quoted above 
severely critioisod by hurnanita- at the commencement of § 1 18. 
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place, shall be protected by ad absolute neutrality. 
With consent of both parties, and when circumstances 
permit it, commanders-in-chief have the power to 
deliver immediately to the outposts of the enemy 
soldiers who have been wounded in an engagement. 
Those wounded enemy soldiers who are not thus 
delivered back and who, after their wounds are 
healed, are recognised as unfit for further military 
service, must be sent back to their country at once. 
According to article 5 of the unratified additional 
articles of 1868 even those wounded who are not 
unfit for further service, superior officers excepted, 
are to be sent back to their country on parole. 

§ 120. Ambulances and military hospitals, as long 
as any sick or wounded are therein, are considered 
neutral and must be protected and respected by 
the belligerents, but their neutrality ceases in case 
an ambulance or hospital should be held by a military 
force (Geneva Convention, article i). Whereas the 
equipment of military hospitals may be appropriated 
by an enemy for the purpose of tending the wounded 
generally, the equipment of ambidances is as immune 
from seizure as the ambulances themselves (Geneva 
Convention, artic-le 4). According to article 3 of the 
unratified additional articles of 1868 field hospitals and 
otlier temporary establishments which follow the troops 
on the field of battle to give temporary help to the 
sick and wounded are to enjoy the same privileges 
as ambulances. 

§ 1 2 1 . All persons employed in hospitals and am- 
bulances, whether doctors, chaplains, or ambulancq 
men, or members of the staff for superintendence and 
administration, enjoy perfect neutrality whilst so em- 
ployed and so long as there remain any wounded to 
bring in or to succour (Geneva Convention, article 2). 
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After occupation of the territory by the enemy, all 
these persons may either continue to fulfil their 
duties in the hospital or ambulance they belong to, 
or withdraw in perfect freedom for the purpose of 
rejoining the forces to which they belong. If they 
choose the latter, they must be delivered up by the 
occupant to the outposts of the enemy (Geneva Con- 
vention, article 3), and they can carry away all their 
private property and, further, their ambulances 
together with equipment (article 3). According to 
article i of the unratified additional articles of 1868, 
such persons shall be obliged to continue to fulfil 
their duties when necessary, even after occupation 
of a territory, and, when they make a demand to 
withdraw, the commander of the occupying forces 
shall fix the rnotnent of their departure, which, ex- 
cept in case of military necessity, cannot under any 
circumstances be delayed. 

§ 12 2. Inhabitants who bring help to the wounded 
must be respected and remain free. If they receive 
and nurse wounded in their houses, the houses shall 
thereby enjoy special protection, and the inhabitants 
shall be exempted ^ from the quartering of troops as 
well as from a part of the contributions of war that 
may be imposed (Geneva Convention, article 5). 
Article 4 of the unratified additional articles of 1 868 
contains an interpretation of this rule, explaining that, 
as regards the quartering of troops and contributions 
of war, account will only be taken in an equitable 
degree of the charitable zeal exhibited by inhabi- 
tants. 

^ 123. Hospitals, ambulances, and evacuations 
must fly, together with their national flags, a white 
flag with a red cross, and the persons who are 

' See below, §§ I47 and 148. 
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neutralised on account of tlieii* services to hospitals 
and the like are allowed to wear white arm badges 
with a red cross (Geneva Convention, article 7). 
Although the Geneva Convention stipulates expressly 
the red cross as its distinctive emblem, the parties do 
not object to non-Christian States who object to the 
cross on religious grounds adopting another emblem. 
Tlius Turkey has substituted a red half-moon, and 
Persia a red sun for the cross.’ 

§ 124. According to a customary rule of the Law 
of Nations belligerents have the right to demand from 
each other that dead bodies of their soldiers shall not 
be disgracefully treated, especially not mutilated, 
and shall as far as possible be collected and buried ~ 
by the victor on the battlefield. Pieces of equipment 
found upon such bodies are public enemy property 
and may, therefore, be appropriated as booty ^ by the 
victor. But money, jewellery, and other valuables 
found upon them, which are apparently private 
property, are not booty, and must, according to 
article 14 of the Hague llegulations, be handed, 
over to the Bureau of Information^ relative to the 
prisoners of war, which has to transmit them to 
those interested. 

‘ See below, § 207. avoiding epidemics, see above, 

* See Grotius, II. c. 19, §§ i and Vol. I. § 588, note 5. 

3. Regarding a valuable sugges- See below, § 139. 
tion of Ullmann’s concerning sani- * See below, § 130. 
tary measures for the purpose of 
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IV 

Captivity 

Grotiu8, III. c. 14— Bynkershoek, Quaest. jur. publ. I. c. 3 — Vafctol, 
III. §§ 148-154 — Hall, §§ 1 31-134 — Lawrence, § 187 — Maine, 
pp. 160167 — Manning, pp. 210-222 — Phillimore, III. § 95 — 
Twiss, II. § 177— Halleck, II. pp. 19-30— Taylor, §§ 519-524— 
Wharton, III. §§ 348-3480— Wheaton, § 344— Bluntschli, §§ 593- 
626— Heffter, §§ 127-129 — Lueder in Holtzendorff, IV. pp. 423- 
445 — Ullmann, § 150— Bonfils, Nos. 1119-1140 — Despagnet, Nos. 
545-550 — Pradier-Fod^re, VII. Nos. 2796-2842— Eivicr, IL pp. 
273-279 — Calvo, IV. §§ 2133-2^57 — Fiore, III. Nos. 1355 1362 — 
Martens, II. § 113— Longuet, §§ 77-83— Mi'rignhac, pp. 87-113— 
Pillct, pp. 145-164 — Kriegsgebrauch, pp. 11-18 — Holland, War, 
Nos\ 28 44 — Eichclrnann, “ Uber die Kriegsgefangenschaft ” (1878) 
— Eomberg, “ Des bellig^irants et des prisonniers de guerre *’ (1894) 
— Triepol, Die iieuesten Fortschritte auf dem Gebiet des Kriegs- 
rechts” (1894), pp. 41-55 — Holla, ** The Peace Conference at the 
Hague” (1900), pp. 145 -1 5 1 — Cros, “Condition et traitement des 
prisonniers do guerre ” (1900). 

§ 125. During antiquity, prisoners of war could be 
killed, and they were very often at once actually 
butchered or offered as sacrifices to the gods. If they 
were spared, they were regularly made slaves and only 
exceptionally liberated. But belligerents also ex- 
changed their prisoners or liberated them for ransom. 
During the first part of the Middle Ages prisoners of 
war could likewise be killed or made slaves. Under 
the influence of Christendom, however, their fate 
became by-and-by mitigated. Although they were 
often most cruelly treated, they were, during the 
second part of the Middle Ages, usually no longer 
killed and, with the disappearance of slavery in 
Europe, no longer enslaved. At the time when 
modern International Law gradually came into 
existence, killing and enslaving of prisoners of war 
had disappeared, but they were often treated like 
cnminals and as an object of personal revenge. 

VOL. II. k 
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They were not considered in the power of the State 
whose forces captured them, but in the power of those 
very forces or the single soldiers that had made the 
capture. And it was considered lawful on the part 
of captors to make as much profit as possible out of 
their prisoners by way of ransom, provided no 
exchange of prisoners took place. So general was 
this practice that a more or less definite scale of 
ransom became usual. Thus, Grotius (HI. c. 14, § 9) 
mentions that in his time tlie ransom of a private was 
the amount of his one month’s pay. And since the 
pecuniary value of a prisoner as regards ransom rose 
in proportion with his fortune and his position in life 
and in the enemy army, it became usual that prisoners 
of rank and note did not belong to the capturing 
forces but to the Sovereign, who had, however, to 
recompense the captors. During the seventeenth 
century, the custom that prisoners were considered 
in the power of their captors died away. They were 
now considered in the power of the respective 
Sovereign whose forces had captured them. But 
rules of the Law of Nations regarding their proper 
treatment were hardly in existence. Tlie practice of 
liberating prisoners in exchange or for ransom only 
continued. Special cartels were often concluded at 
the outbreak of or during the war for the purpose of 
stipulating a scale of ransom according to which 
either belligerent could redeem his soldiers and 
officers from captivity. The last ’ instance of such 
cartels is that between England and France in 1 780, 
stipulating the ransom for members of the naval an^l 
military forces of both belligerents. 

It was not before the eighteenth century, with its 
general tendencies to mitigate the cfuel practices of 
' See Hall, § 134, p. 428, note t. 



CAPTIVITY 


I31 

warfare, that matters 'changed for the better. The 
conviction became by-and-by general that captivity 
should only be the means of preventing prisoners from 
returning to their corps and taking up arms again, 
and should, as a matter of principle, be distinguished 
from imprisonment as a punishment for crimes. The 
Treaty of Friendship* concluded in 1785 between 
Prussia and the United States of America is probably 
the first that stipulates (article 24) a proper treat- 
ment of prisoners of war, prohibiting confinement in 
convict prisons and the use of irons, and ordering 
confinement for them in a healthy place, where they 
can have exercise, and where they are kept and fed as 
troops. During the nineteenth century the principle 
that prisoners of war should be treated by the captor 
analogously to his own troops became generally 
recognised, and the Hague Regulations have now, 
by their articles 4 to 20, enacted exhaustive rules 
regarding captivity. 

§ 126. According to articles 4-7 and 16-19 of the 
Hague Regulations prisoners of war are not in the 
power of the individuals or corps who captured them, 
but in the power of the Government of the captor. 
They must be humanely treated. All their personal 
belongings remain their property, with the exception 
of arms, horses, and military papers, which are booty 
They can be imprisoned as an indispensable matter of 
safety only. They may, therefore, be detained in a 
town, fortress, camp, or any other locality, and they 
may be bound not to go beyond a certain fixed 
boundary. But they cannot be kept in convict 
prisons. Their labour may be utilised by the Go- 
vernment according to their rank and aptitude, but 
their tasks must not be excessive and must have 

‘ See Marteus, K.B., IV. p. 37. ’ See below, § 144. 
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nothing to do with the military operations. Work 
done by them for the State must be paid for in 
accordance with tariffs in force for soldiers of the 
national army employed on similar tasks. But 
prisoners of war may also be authorised to work for 
the public service or for private persons under con- 
ditions of emj)loyment to be settled by the military 
authorities, and they may likewise be authorised to 
work on their own account. All wages they receive 
go towards improving their position, and a balance 
must be paid to them at the time of their release, 
after deducting the cost of their maintenance. But 
whether they earn wages or not, the Government is 
bound under all circumstances to maintain them, and 
prepare quarters, food, and clothing for them on the 
same footing as for its own troops. Officer prisoners 
may, if necessary, receive the full pay allowed 
to their rank by their country’s regulations, the 
amount to be repaid by their Government. All 
prisoners of war must enjoy every latitude in the 
exercise of their religion, including attendance at 
their own church service, provided only they comply 
with the regulations for order issued by the military 
authorities. If prisoners want to make a will, it 
shall be received by the authorities or drawn up on 
the same conditions as for soldiers of the national 
army. And the same rules are valid regarding death 
certificates and the burial of prisoners of war, due 
regard to be paid to their grade and rank. Letters, 
money orders, valuables, and postal parcels destined 
for or despatched by prisoners of war must enjqy 
free postage, and gifts and relief in kind for prisoners 
of war must be admitted free from all custom and 
other duties as well as payments for carriage by 
Government railways (article i6). 
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§ 127. Every individual who is deprived of his 
liberty not for a crime but for military reasons has a 
claim to be treated as a prisoner of war. Article 1 3 
of the Hague Eegulations enacts expressly that non- 
combatant * members of the armed forces, such as 
newspaper correspondents, reporters, sutlers, con- 
tractors, who are captured and retained, can claim to 
be treated as prisoners of war, provided they can 
produce a certificate from the military authorities of 
the army they were accompanying; But although 
the Hague Eegulations do not contain anything 
regarding the ti'eatment of private enemy individuals 
and enemy oificials . whom a belligerent thinks it 
necessary ^ to make prisoners of war, it is evident tliat 
they can claim all privileges of such prisoners. Such 
individuals are not convicts ; they are taken into 
captivity for military reasons, and they are therefore 
prisoners of war. 

§ 128. Articles 8 and 9 of the Hague Eegulations 
lay down the discipline over prisoners of war in the 
following way : — Every prisoner who, if questioned, 
does not declare his true name and rank is liable to 
a curtailment of the advantages accorded to prisoners 
of his class. All prisoners are subject to the laws, 
regulations, and orders in force in the army of the 
belligerent that keeps them in captivity. Any act of 
insubordination on the part of prisoners can be 
punished in accordance with these laws.^ And apart 
from this, all kinds of severe measures are admissible 
to prevent further similar acts. Escaped prisoners, 
^ho, after having rejoined the army, are again taken 
prisoners, are not liable to any punishment for their 

^ See above, § 79. such prisoners may be retained 

, See above, §§ 1 16 and 117. as are undergoing a term of 

Concerning the question imprisonment for disciplinary 
Whether after conclusion of peace offences, see below, § 275. 
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flight. But if they are recaptured before they suc- 
ceed in rejoining their army, or before they quitted 
the territory occupied by the capturing forces, they 
are liable to disciplinary punishment. 

§ 129. Articles 10 to 12 of the Hague Eegulations 
deal with release on parole in the following manner: — 
No belligerent is obliged to assent to a prisoner’s 
request to be released on parole, and no prisoner can 
be forced to accept such release. But if the laws of 
his country authorise him to do so, and if he ac- 
quiesces, any prisoner may be released on parole. 
In such case he is in honour bound scrupulously to 
fulfil the engagement he has contracted, both as 
regards his own Government and the Government 
that released him. And his own Government is 
formally bound neither to request of nor to accept 
from him any service incompatible with the parole 
given. Any prisoner released on parole and re- 
captured bearing arms against the belligerent who 
released him, or against such belligerent’s allies, 
forfeits the privilege to be treated as prisoner of war, 
and can be tried by court-martial. The Hague 
Eegulations do not lay down the punishment for such 
breach of parole, but according to a customary rule 
of International Law the punishment may be capital. 

§ 130. According to articles 14 and 16 of the 
Hague Regulations every belligerent must institute on 
the commencement of war a Bureau of Information 
relative to his pri.soners of war. This Bureau is in- 
tended to answer all inquiries about prisoners. It 
must be furnished by all the services concerned wijh 
aU the necessary information to enable it to keep 
an individual return for each prisoner. It must 
be kept informed of internments, and changes as 
well as of admissions into hospital and of deaths. 
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The Bureau must likewise receive and collect all 
objects of personal use, valuables, letters, and the 
like, found on battlefields ^ or left by prisoners who 
have died in hospital or ambulance, and must trans- 
mit these articles to those interested. The Bureau 
must enjoy the privilege of free postage. 

§ 13 1. A new and valuable rule, taken from the Belief 
Brussels Declaration, is that of article 15 of the 
Hague Eegulations making it a duty of every belli- 
gerent to grant facilities to Belief Societies for 
prisoners of war with the object of serving as the 
intermediary for charity. The condition of the 
admission of such societies and their agents is that 
the former are regularly constituted in accordance 
with the law of their country. Delegates of such 
societies may be admitted to the places of internment 
for the distribution of relief, as also to the halting- 
places of repatriated prisoners, through a personal 
permit of the military authorities, provided they give 
an engagement in writing that they will comply with 
all regulations by the authorities for order and police. 


§ 132. Captivity can come to an end through End of 
different modes. Apart from release on parole, which 
has already been mentioned, captivity comes to an 
end — (i) through simple release without parole ; (2) 
through successful flight ; (3) through liberation by 
the invading enemy to whose army the respective 
prisoners belong ; (4) through exchange for prisoners 
taken by the enemy ; (5) through prisoners ^ being 
brought into neutral territory by captors who take 
refuge there ; and, lastly (6), through the war coming 
t(t an end. Eelease of prisoners for ransom is no 
longer practised, except in the case of the crew of a 
captured merchantman released on a ransom bill.* 


* See above, § 124. ’ See below, 5 337. “ See below, § 195. 
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It ought, however, to be observed that the practice 
of ransoming prisoners might be revived if convenient, 
provided the ransom is to be paid not to the indi- 
vidual captor but to the belligerent whose forces 
made the capture. 

As regards the end of captivity through the war 
coming to an‘ end, a distinction must be made ac- 
cording to the diffei’ent modes of ending war. If the 
war ends by peace being concluded, captivity comes 
to an end at once ' with the conclusion of peace, and, 
as article 20 of the Hague Regulations expressly 
enacts, the repatriation of pi'isoners must be effected 
as speedily as possible. If, however, the war ends 
through conquest and annexation of the vanquished 
State, captivity comes to an end as soon as peace is 
established. It ought to end with annexation, and it 
will in most cases do so. But as guerilla war may 
well go on after conquest and annexation, and thus 
prevent a condition of peace from being established, 
although real warfare is over, it is necessary not to 
confound annexation with peace.^ The point is of 
interest regarding such prisoners only as are subjects 
of neutral States. For other prisoners become 
through annexation subjects of the State that keeps 
them in captivity, and such State is, therefore, as far 
as International Law is concerned, unrestricted in 
taking any measure it likes with regard to them. It 
carl repatriate them, and it will in most cases do so. 
But if it thinks that they might endanger its hold over 
the conquered territory, it might likewise prevent 
their repatriation for any definite or indefinite period.^ 

^ That nevertheless the prison- ^ See above, § 6o. 
era remain under the discipline of * Thus, after the South African 
the captor until they have been War, Great Britain refused to 
handed over to the authorities of repatriate all those prisoners of 
their home State, will be shown war who on their part refused to 
below, 5 275, take the oath of allegiance. 
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V 

Appropriation and Utilisation of Public 
Enemy Property 

Grotius, III. c. 5 — Vattel, III. §§ 73, 160-164— Hall, §§ 136^138 — 
Lawrence, § 195 — Maine, pp. 192-206 — Manning, pp. 179-183 — 
Twiss, II. §§ 62-71 — Halleck, 11 . pp. 58 -68— Taylor, §§ 529-536 — 
Wharton, III. § 340 — Wheaton, §§ 346, 352-354 — Bluntschli, 
§§ 644- 65 1 A — HefTter, §§ 130-136 — Luedcr in Holtzendorff, IV. 
pp. 488-500 — G. F. Martens, II. §§ 279-280 — UUmann, § 155 — 
Bonfils, Nos. 1176-1193 — Despagnet, Nos. 590-602 — Pradier- 
Foder( 5 , VII. Nos. 2989-3018 — Eivier, II. pp. 306-314 — Calvo, IV. 
§§ 2199-2214— Fiore, HI. Nos. 1389, 1392, 1393, 1470 — Martens, 
II. § 120 — Longiiet, § 96 — Merignhac, pp. 299-316 — Fillet, pp. 
319-340 — Kriegsgebraiich, pp. 57-60 — Holland, War, Nos. 74, 
7S 81 — Rouard de Card, ‘‘La guerre continentale et la propri( 5 t 6 ” 
(1877) — Bluntschli, “ Das Beuterecht im Krieg, und das Seebeute- 
recht insbesondero ” (1878) — Depambour, “ Des effets de I’occupa- 
tion en temps do guerre sur la propriete et la jouissance des biens 
publics et particuliers ” (1900). 

§ 133* Under a former rule of International Law 
belligerents could appropriate all public and private ^ 
enemy property they found on enemy territory. This 
rule is now obsolete. Its place is taken by several 
rules, since distinctions are to be made between move- 
able and immoveable property, public and private 
property, and, further, between diflerent kinds of 
private and public property. These rules must be 
discussed seriatim. 

§ 134. Appropriation of public immoveables is not 

^ It is impossible for a treatise as public property, although the 
to go into historical details, and to growth of a usage was recognised 
™ of adual disappearance of which under certain conditions 
oe old rule. But it is of import- exempted it from appropriation. 

to state the fact, that even In the face of articles 46 and 47 
uring the nineteenth century — of the Hague Regulations these 
ee for instance, G. F. Martens, assertions have no longer any 
• S 280; Twiss, II. § 64; Hall, basis, and all the text-books of 
L was a.s8erted that in the nineteenth century are now 

ct law all private enemy move- antiquated with regard to this 
® property was as much booty matter. 
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lawful as long as the territory on which they are 
has not become State property of the invader through 
annexation. During mere military occupation of 
the enemy territory, a belligerent cannot sell or 
otherwise alienate public enemy land and buildings, 
but only appropriate the produce of them. Article 
55 of the Hague Eegulations stipulates expressly 
that a belligerent occupying enemy territory shall 
only be regarded as administrator and usufructuary 
of the public buildings, real property, forests, and 
agricultural works belonging to the hostile State and 
situated on the occupied territory ; that he must pro- 
tect the stock and plant, and that he must administer 
them acc;ording to the rules of usufruct. He can, 
therefore, sell the crop from public land, cut timber 
in the public forests arid sell it, can let public land 
and buildings for the time of his occupation, and the 
like. He is, however, only usufructuary, and he is, 
therefore, prohibited from exercising his right in a 
wasteful or negligent way that decreases the value 
of the stock and plant. Thus, he must, for instance, 
not cut down a whole forest unless the necessities of 
war compel him. 

§ 135. It must, however, be observed that the 
produce of such public immoveables only as belong 
to the State itself may be appropriated, but not the 
produce of those belonging to municipalities and of 
those which, although they belong to the hostile 
State, are permanently set aside for religious pur- 
poses, for the maintenance of charitable and educa- 
tional institutions, and for the benefit of art aiid 
science. Article 56 of the Hague Eegulations stipu- 
lates expressly that such property is to be treated 
as private property. 

§ 136. As far as the necessities of war demand, 
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a belligerent can mak^ use of public enemy buildings ctiiua- 
for all kinds of purposes. Troops must be housed, pXi'o 
horses stabled, the sick and wounded nursed. Public 
buildings may in the first instance, therefore, be 
made use of for such purposes, although they may 
thereby be considerably damaged. And it matters 
not whether the buildings belong to the enemy State 
or to municipalities, whetlier they are regularly 
destined for ordinary governmental and municipal 
purposes, or for religious, educational, scientific, and 
the like purposes. Thus, churches may be converted 
into hospitals, schools into barracks, buildings used 
for scientific research into stables. But it must be 
observed that such utilisation of public buildings as 
damages them is justified only if it is necessary. A 
belligerent who turns a picture gallery into stables 
without being compelled tliereto would certainly 
commit a violation of the Law of Nations. 

§ 137. Moveable public enemy property can Moveable 
certainly be appropriated by a belligerent provided property, 
that it may directly or indirectly be useful for military 
operations. Article 53 of the Hague Regulations 
enacts exhaustively that a belligerent occupying 
hostile territory can take possession of the cash, 
funds, realisable ' securities, depots of arms, means of 
transport, stores, supplies, and of all other moveable 
property of the hostile State which may be used for 
military operations. Thus, a belligerent is entitled to 
seize not only the money and funds of the hostile 
State on the one hand, and, on the other, munitions 
©f war, depbts of arms, stores and supplies, but also 

* The French text of artiolo 53 I prefer to translato as “ rcalis- 
spoaks of “valeurs exi^bles,” able securities.’’ Holland, War, 
which the official Britiwi text No. 78, agrees with my trans- 
renders into English as “ property lation. 
uable to requisition,” but which 
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the rolling-stock of public rairwra5^s and other means 
of transport and everything and anything he can 
directly or indirectly make use of for military opera- 
tions. He can, for instance, seize a quantity of 
cloth for the purpose of clothing his soldiers. 

Moveable §138- But the like exceptions as regards the 
ofMuuW- usufruct of public immoveables are valid for the 

paiities appropriation of public moveables. Article ‘16 of 

and oi . -rr 1 . , 

iieiigious, the Hague Kegulations enumerates the property of 

tabie!and municipalities, of religious, charitable, educational 
institu* institutions, and of those of science and art. Thus 
tions. the moveable property of churches, hospitals, schools, 
universities, museums, picture galleries, even when 
belonging to the hostile State, is exempt from appro- 
priation by a belligerent. As regards archives, they 
are no doubt institutions for science, but a belli- 
gerent may nevertheless seize such State papers 
deposited therein as are of importance to him in 
connection with the war. The last instances of the 
former practice are presented by Napoleon 1., who 
seized works of art during his numerous wars and 
had them brought to the galleries of Paris. But 
they had to be restored to their former owners in 
1815. 

Booty § 1 39 - Different from the case of moveable enemy 
Battle property found by an invading belligerent on enemy 
field. territory is the case of moveable enemy property on 
the battlefield. According to a former rule of the Law 
of Nations all enemy property, be it public or private, 
which a belligerent could get hold of on the battle- 
field was booty and could be appropriated. Although 
some publicists ^ who wrote before the Hague Peace 
Conference of 1899 still teach the validity of this 
rule, it is obvious from articles 4 and 14 of the 

' See, for instance, Halleok, 11 . p. 73, and Heffter, § 135. 
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Hague Regulations that it is now obsolete as regards 
private ^ enemy property except arms, pieces of 
equipment, and the like. But as regards public 
enemy property this customary rule is still valid. 
Thus weapons, munition, and valuable pieces of 
equipment which are found upon the dead, the 
wounded, and the prisoners, whether they are public 
or private property, may be seized, as may also the 
war-chest and State papers in possession of a cap- 
tured commander, enemy horses, batteries, carts, and 
everything else that is of value. To whom the booty 
ultimately belongs is not for International but for 
Municipal Law ^ to determine, since International 
Law simply says that public enemy property on the 
battlefield can be appropriated by belligerents. And 
it must be specially observed that the restriction of 
article 53 of the Hague Regulations ^ does not find 
application in the case of moveable property found 
on the battlefield. For such property may be 
appropriated, whether it may be used for military 
operations or not ; the mere fact that it was seized 
on the battlefield entitles a belligerent to appro- 
priate it. 

' See above, § 124, and below, ^ Article 53 speaks of “an 
§ 144- army of occupation only, and 

According to British law all therefore does not concern belli- 
booty belongs to the Crown. (See gerents on the battlefield. 

Twisa, II, §§ 64 and 71.) 
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Grotius, IIL c. 5 — Vattel, III. §§ 73, 160164 — Hall, §§ 139, 141-144— * 
Lawrence, §§ I96'-I99—Maine, pp, 192-206 — Manning, pp. 179 183 
— Twiss, II. §§ 62 -71— Halleck, II. pp. 73-75 —Taylor, §§ 529, 532, 
537 — Wharton, III. § 338— Wheaton, § 355— Bluntschli, §§ 652, 
656-659— Heffter, §§ 130-136— Lueder in Holtzendorff, IV. pp. 488- 
500 — G. F. Martens, IL §5 279-280 — Ullmann, § 155 — Bonfils, 
Nos. 1194-1206— Deapagnet, Nos. 578-589— Pradier-Fod^re, VII. 
Nos. 3032-3047 — Eivier, II. pp. 31 8-329— Calvo, IV. §§ 2220 2229— 
Fiore, III. Nos. 1391, 1392, 1472 — Martens, II. § 120 — Longuet, 
§§ 97 > 9 ^ — M^rignhac, pp. 263-268 — Fillet, pp. 319-340 — Kriegsge- 
branch, pp. 53-56 — Holland, War, Nos. 72-73. — See also the mono- 
graphs of Rouard de Card, Bluntschli, and Bepambour, quoted 
above at the commencement of § 133. 

§ 140. Immoveable private enemy property can 
under no circumstances and conditions be appro- 
priated by an invading belligerent. If he were 
nevertheless to confiscate and sell private land or 
buildings, the buyer w^ould acquire no right ’ whatr 
ever to the property. Article 46 of the Hague 
Eegulations enacts expressly that “ private property 
cannot be confiscated.” But different from confisca- 
tion is the temporary use of private land and 
buildings for aU kinds of purposes demanded by the 
necessities of war. What has been said above in 
§136 with regard to utilisation of public buildings 
finds equal application ^ to private buildings. If 
necessary, they may be converted into hospitals, 
barracks, and stables without indemnification of the 
proprietors, and they may also be converted inrto 
fortifications. A humane belligerent will not drive 

^ See below, § 283. in article 46 that private property 

* The Hague Regulations do not must be “respected,” and cannot 
mention this ; they simply enact be confiscated. 
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the wretched inhabitants into the street if he can 
help it. But under the pressure of necessity he may 
be obliged to do this, and he is certainly not pro- 
hibited from doing it. 

§ 14 1. All kinds of private moveable property Private 
which can serve as war material, such as arms. Material 
ammunition, cloth for uniforms, leather for boots, 
saddles, and, further, all private means of transport Trans 
and communication, such as railway rolling-stock, 
ships, telegraphs, telephones, carts, and horses, may 
be seized and made use of for military purposes by 
an invading belligerent, but they must be restored 
at the conclusion of peace, and indemnities must 
be paid for them. This is expressly enacted by 
article 53 of the Hague Regulations, and although 
carts and horses are not there enumerated, I have no 
doubt that they belong to the articles which may be 
so seized. It is evident that the seizure of such 
material must be duly acknowledged by receipt, 
although article 53 does not say so, for otherwise 
how could “ indemnities be paid after the conclusion 
of peace ” ? As regards the question who is to pay 
the indemnities, Holland (War, No. 78) correctly 
maintains that “ the Treaty of Peace must settle 
upon whom the burden of making compensation is 
ultimately to fall.” 

§ 142 . On the other hand, works of art and Works of 

. 1 1. , 1 • • , A.rt and 

science and, further, historical monuments may science, 
under no circumstances and conditions be appro- 
priated or made use of for military operations, “en‘3- 
V^iicle 56 of the Hague Regulations enacts cate- 
gorically that “all seizure" of such works and 
monuments is prohibited. Therefore, although the 
metal a statue is cast of may be of the greatest value 
for cannons, it must not be touched. 
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§ 143. Private personal property which does not 
consist of war material and means of transport 
serviceable to military operations can regularly not 
be seized.^ Articles 6 and 7 of the Hague Eegula- 
tions stipulate expressly that “ private property 
cannot be confiscated,” and “ pillage is formally 
prohibited.” But it must be emphasised that these 
rules have in a sense exceptions, demanded and 
justified by the necessities of war. Men and horses 
must be fed, men must protect themselves against 
the weather. If there is no time for ordinary 
requisitions^ to provide food, forage, clothing, and 
fuel, or if the inhabitants of a locality have fled so 
that ordinary requisitions cannot be made, a belli- 
gerent must take these articles wherever he can get 
hold of them, and he is justified'^ in doing so. And 
it must be further emphasised that quartering'* of 
soldiers who, together with their horses, must be well 
fed by the inhabitants of the respective houses, is 
likewise lawful, although it may be ruinous to the 
private individuals concerned. 

§ 144. Private enemy property on the battlefield 
is no longer in every case an object of booty.® 
Saddles, horses, munitions, and especially arms, may 
indeed be appropriated,® even if they are private pro- 
perty, as may also private means of transport, such as 
carts and other vehicles which an enemy has made 
use of. But cash, jewellery and other articles of 
value found upon the dead, wounded, and prisoners 
must, according to article 14 of the Hague Eegula- 
tions, be handed over to the Bureau of Informatipn 
regarding prisoners of war, which must transmit 

' See above, § 133, note. * See below, § 147. 

» See below, § I47- ‘ See above, § 139. 

* The Hague Kegulations do “ See article 4 of the Hague 

not mention this case. Begulations, and above, § 139. 
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them to those mtere:?ted. Through this article 14 
it becomes apparent that nowadays private enemy 
property, except arms and the like, is no longer 
booty, although individual soldiers often take as 
much spoil as they can get. It is impossible for the 
commanders to bring the offender to justice in every 
case.^ 

§ 145. Different from the case of private property Private 
found by a belligerent on enemy territory is the case Pro^fty 
of such property brought during time of war into 
the territory of a belligerent. That private enemy Belli- ^ 
property on a belligerent’s territory at the time of out- Sumy. 
break of war cannot be conliseated has already been 
stated above in § 102. Taking this fact into considera- 
tion, as well as the other fact that private property 
found on enemy territory is nowadays likewise as a 
rule exempt from confiscation, there can be no doubt 
that private enemy property brought into a bellige- 
rent’s territory during time of war can regularly not 
be confiscated.^ On the other hand, a belligerent 
can prohibit the withdrawal of those articles of 
property which may be made use of by the enemy 
for military purposes, such as arras, ammunition, 
provisions, and the like. And in analogy with 
article 53 of the Hague Regulations there can be no 
doubt that a belligerent can seize such articles and 
make use of them for military purposes, provided 
that he restores them at the conclusion of peace and 
pays indemnities for them. 

’ It is of interest to state the found on the Russian dead end 
fast that, during the Russo- seized by the Japanese were 
Japftiese War, Japan carried out handed over to the Bussian 
the letter the stipulation of Government, 
article 14 of the Hague Regula- * The case of enemy merchant - 
tions. Through the intermediary men seized in a belligerent’s ter- 
the French Embassies in Tokio ritorial waters is, of course, an 
St. Petersburg, all valuables exception. 

VOL. II. 


L 



WAEFAEE ON LAND 


146 


VII 

Eequisitions and Contributions 

Vattel, III. § 165 — Hall, § 140-140''' — Lawrence, § 204 — Maine, p. 200 
— Twiss, II. § 64 — Halleck, II, pp. 68-69 — Taylor, §§ 538-539 — 
Bluntschli, §§653-655 — Heffter, § 131 — Lueder in Holtzendorff, IV. 
pp. 500-510— Ullmann, § 155 — Bontils, Nos. 1207-1226 — Pradicr. 
Fode^re, VII. Nos. 3048-3064 — Bivier, II. pp. 323-327 — Calvo, IV. 
§§ 2231- 2284*— Fiore, III. Nos. 1394, 1473-1476— Martens, II. § 120 
— Longuet, §§ 110-114 — M< 5 rignhac, pp. 272-298 — Fillet, pp, 215 
235 — Kriegsgebrauch, pp. 61-65-— Holland, War, Nos. 75-77 — 
Thomas, “ Des requisitions inilitaircs” (1884) — Keller, “ Bequisition 
und Kontribution ” (1898) — Pont, “Les requisitions militaires du 
temps de guerre ” (1905) — Bisley in the “Journal of the Society of 
Comparative Legislation,” new series, vol. II. (1900), pp. 214-223. 

War must § 1 46- Eequisitioiis and contributions in war are 
the outcome of the eternal principle that war must 
support war. This principle means that every 
belligerent can make his enemy pay as far as possible 
for the continuation of the war. But this principle, 
though it is as old as war and will oidy die with w-ar 
itself, has not the same effect in modern times on the 
actions of belligerents as it formerly had. For 
thousands of years belligerents used to appropriate 
all enemy private and public property they could get 
hold of, and, when the modern International Law 
grew up, this practice found legal sanction. But 
since the end of the seventeenth century this practice 
grew milder under the influence of the experience 
that the provisioning of armies in enemy territory 
became more or less impossible when the inhabitants 
were treated according to the old practice. Although 
belligerents retained in strict law the right” to 
appropriate all private with all public property, it 
became usual to abstain from enforcing such right, 
and in lieu thereof to impose contributions of cash 
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and requisitions in kind upon the inhabitants of the 
invaded country.^ And when this usage developed, 
no belligerent ever thought of paying in cash for 
requisitions, or giving a receipt for them. But in the 
nineteentli century another practice became usual. 
Commanders then often gave a receipt for contribu- 
tions and requisitions, in order to avoid abuse and to 
prevent further demands by succeeding commanders 
for fresh contributions and requisitions without 
knowledge of the former impositions. And there are 
instances of the nineteenth century on record when 
belligerents paid actually in cash for all requisitions 
they made. 'Idie usual jiractice at the end of the 
nineteenth century was that commanders always 
gave a receipt for contributions, and that they 
either paid in cash for requisitions or acknowledged 
them by receipt, so that the respective inhabitants 
could be indemnified by their own Government after 
conclusion of peace. However, no restriction what- 
ever was imposed upon commanders with regard to 
the amount of contributions and requisitions, and 
with regard to the proportion between the resources 
of a country and the burden imposed. The Hague 
Kegulations have now settled the matter of contribu- 
tions and requisitions in a progressive w’ay by 
enacting rules which put the whole matter on a new 
basis. That war must support war remains a principle 
under these regulations also. But they are widely 
inlluenced by the demand that the enemy State as 
such, and not the private enemy individuals, should 
be^made to support the war, and that only as far as 
the •necessities of war demand it contributions and 

^ Au excellent sketch of the tributions is given by Keller, 
nistorical development of the Requisition und Kontribution 
practice of requisitions and con- (1898) pp. 5-26. 
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requisitions should be imposed. Although certain 
public moveable property and the produce of public 
immoveables may be appropriated as heretofore, 
requisitions must be paid for in cash or, if this is 
impossible, acknowledged by receipt. 

§ 147. Requisition is tlie name for the demand of 
the supply of all kinds of articles necessary for an 
army either as provisions for men and horses or as 
clothing or as means of transport. Requisition of 
certain services can also be made, but they will be 
treated below in § 17b together with occupation, 
requisitions in kind only being within the scope of 
this section. Now, what articles can be demanded by 
an army cannot once for all be laid down, as they 
depend upon the actual need of an army. Accord- 
ing to article 52 of the Hague Regulations, requisi- 
tions can be made from municipalities as well as from 
inhabitants, but they may be made as far only as 
they are. really necessary for the army. They cannot 
be made by individual soldiers or officers, but only 
by the commander in the locality. All requisitions 
must be paid for in cash, and if this is impossible, 
they must be acknowledged by receipt, so that the 
municipalities or inhabitants can be indemnified 
later on by their Government. Apart from others, 
it becomes by this rule of the Hague Regulations 
again apparent and beyond all doubt that henceforth 
private enemy property is as a rule exempt from 
appropriation by an invading army. 

A special kind of requisition is the quartering ’ of 
soldiers in the houses of private inhabitants of eneipy 
territory, by which each inhabitant is required to Sup- 
ply lodging and food for a certain number of soldiers, 
and sometimes also stabling and forage for horses. 

I See above § 143. 
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Although the Hague Eegulations do not specially 
mention quartering, article 52 is nevertheless to be 
applied to it, since quartering is nothing else than a 
special kind of requisition. If cash is not paid for 
quartering, every inhabitant concerned must get a 
receipt for it, stating the number of soldiers quartered 
and the nutnber of days they were catered for. It 
must be specially observed that, according to article 
5 of the Geneva Convention, such inhabitants as 
entertain wounded soldiers in, their houses shall be 
exempted ^ from the quartering of troops. 

§ 148. Contribution is a payment in ready money 
demanded either from municipalities or from inhabi- 
tants, whether enemy subjects or foreign residents. 
Whereas formerly no general rules concerning con- 
tributions existed, articles 49 and 51 of the Hague 
Eegulations enact now that contributions cannot be 
demanded extortionately, but exclusively^ for the 
needs of the army or for the administration of the 
locality in question. They can be imposed by a 
witten order of a commander-in-chiel only, in 
contradistinction to requisitions which can be imposed 
by a mere commander in a locality. They cannot be 
imposed indiscriminately on the inhabitants, liut 
must as far as possible be assessed upon such 
inhabitants in compliance with the rules in force 
of the respective enemy Government regarding the 
assessment of taxes. And, finally, for every individual 
contribution a receipt must be given. It is ap- 
parent that these rules of the Hague Eegulations 
*^ry^to exclude all arbitrariness and despotism on 
the part of an im’^ading enemy with regard to con- 

^ See above, § 1 23. Hague Eegulations. See also 

' As regards contributions as a Keller, l.c. pp. 60- 62. 
penalty, see article 50 of the 
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tributions, and that they try to secure to the 
individual contributors as well as to contributins- 
municipalities the possibility of being indenmified 
afterwards by theii- own Gover'nraent, thus shifting, 
as far as possible, the burden of supporting the war 
from private individuals and municipalities to tlie 
State proper.’ 

Here also, as in the case of requisitions, it must be 
specially observed that article 5 of the Geneva Con- 
vention enacts that inhabitants of the enemy territory 
who entertain wounded soldiers shall he exempted 
from a part of the <‘ontril)utions oi’ war vvdiicli may 
be imposed. 


VIII 

Dkstkuction of Enemy Piioperty 

Grotiiis, III. c. 5, §§ 1-3; c. 12— Vftttel, III. §§ 166 1 68— Hall, § 186 
— Lawrence, S 229— Manning, p. itS6— Twiss, 11. §§ 65 69— HallecL 
II. pp. 63, 64, 71, 74 — Tavlor, §§ 481 -482--Wliarton, 111 . § 349 —' 
Wheaton, §§ 347-351 — Biiintschli, ^)49>65i, 662, 663 - Hciikr, 

§125 — Lueder in lioltzendorif, IV. pp. 482-485 — Kliibcr, § 262- 

G. F. Martens, 11 . § 280— Ullmann, § 149 -lionfilo, No. 1078- - 
Pradier-Fodfke, VI. Nos. 2770 2774 — Kivier, II. pp. 265 268-- 
Calvo, IV. §§ 2215 2222 — Fiore, III. Nos. 1383 1388— Martens, II . 
§ no— Longnet, §§ 99, loo—Merignhac, pp. 266 268 -lixiegs* 
gebrauch, pp. 52- 56 — Holland, War, Nos. 7 and 58 {g), 

§ 149. In former times invading armies frequently 
used to burn and lire all enemy property they could 
not make use of or carry away. Afterwards, when 
the practice of warfare grew milder, belligerents*’ in 
strict law retained the right to destroy enemy pro- 

’ It is strange to observe that not mention the Hague Eegula- 
Kriegsgebrauch, pp. 61-63, does tions at all. 
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perty according to discretion, although they did, as 
a rule, no longer make use of such right. Nowa- 
days, however, this right is obsolete. For in the 
nineteenth century it became a generally and uni- 
versally recognised rule of International Law that all 
useless and wanton destruction of enemy property, 
be it public or private, is absolutely proliibited. 
And this rule has now expressly been enacted by 
article 23 (letter (f) of the Hague Regulations, 
where it is categorically enacted that it is prohibited 
“ to destroy .... enemy’s property, urdess such 
destruction .... be im])eratively demanded by 
the necessities of war.” 

§ 150. All destruction and damage of enemy 
property in the interest of offence and defence is 
necessary destruction and damaging, and therefore 
lawful. It is not only permissible to destroy and 
damage all kinds of enemy property on the battle- 
field dui'ing battle, but also in preparation of battle 
and of expected siege. To strengthen a defensive 
position a house may be destroyed or damaged. To 
cover the retreat of an army a village on the battle- 
field may be fired. The distri(;t around an enemy 
fortress held by a belligerent may be razed, and, 
therefore, all private and public buildings, all vege- 
tation may be destroyed, and all bridges blown up 
within a certain area. If a farm, a village, or even 
a town is not to be abandoned but prepared for 
defence, it may be necessary to commit all sorts of 
destruction and damage 6f private and public pro- 
perty. Further, if and where a bombardment is 
laMul, all destruction of property involved in it 
becomes likewise lawful. When a belligerent force 
gets hold of an enemy factory for ammunition or 
provisions for the enemy troops, and if it is not 
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certain that they can hold it against an attack, they 
may at least destroy the plant, if not the buildings. 
Or if a force occupies an enemy fortress, they may 
raze the fortifications. Even a force intrenching 
themselves on a battlefield may be obliged to commit 
destruction of all sorts. 

§151. Destruction of enemy property in marching 
troops, conducting military transport, and in recon- 
noitring, is likewise lawful if unavoidable. A 
reconnoitring party need not keep on the road if 
they can better serve their purpose by riding across 
the tilled fields. And troops may be marched and 
transport may be conducted over crops when 
necessary. A humane commander will not easily 
allow his troops and transport to march and ride 
over tilled fields and crops. But if the purpose of 
war necessitates it he is justified in doing so. 

§ 152. Whatever enemy property a belligerent can 
appropriate he can likewise destroy. To prevent 
the enemy from making use of them a retreating 
force can destroy arms, ammunition, provisions, and 
the like, which they have taken from the enemy or 
requisitioned and cannot carry away. But it must 
be specially observed that they cannot destroy 
provisions in possession of private enemy inhabitants 
to prevent the enemy from making future use of 
them. 

§ 153. All destruction of and damage to historical 
monuments, works of art and science, buildings for 
charitable, educational, and religious ^ purposes are 
specially prohibited by article 56 of the Hagug 

* It is of importance to state of Nations, although he strongly 
the fact, that according to Grotius (III. c. 12 , §§ 5-7) advises to spare 
(III. c. 6, §§ 2 and 3 ), destruction them unless their preservation is 
of graves, churches, arms, and the dangerous to the interests of the 
like is not prohibited by the Law invader. 
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Kegulations. But it fuust be emphasised that these 
objects enjoy this protection during military occupa- 
tion only of enemy territory. Should a battle be 
waged around an historical monument in the open 
ground, should a church, a school or a museum be 
defended and attacked during military operations, 
these otherwise protected objects may be destroyed 
and damaged under the same conditions as other 
enemy property. 

§ 154. The question must, lastly, be taken into General 
consideration whether and under what conditions 
general devastation of a locality, be it a town or a 
larger part of enemy territory, is j^ermitted. There 
cannot be the slightest doubt that such devastation 
is as a rule absolutely prohibited and exceptionally 
only permitted when, to use the words of article 
23 (y) of the Hague Eegulations, it is “ impe- 
ratively demanded by the necessities of war.” It 
is, however, impossible to define once for all the 
circumstances which make a general devastation 
necessary, since everything depends upon the merits 
of the special case. But the fact that a general 
devastation can be lawful must be admitted. And 
it is, for instance, lawful in case of a levy en masse 
on already occupied territory, when self-preserva- 
tion obliges a belligerent to take refuge iii the most 
severe measures. It is, to give another example, 
further lawful when, after the defeat of his main forces 
and occupation of his territory, an enemy disperses 
his remaining forces into small bands which carry on 
ggerilla tactics and receive food and information, so 
that there is no hope of ending the war except by a 
general devastation which cuts off supplies of every 
kind from the guerilla bands. But it must be em- 
phasised that only imperative necessity and the fact 
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that there is no better and les^ severe way open to a 
belligerent justify general devastation.’ 

Be that as it may, whenever a belligerent resorts to 
general devastation he ought, if possible, to make 
some provision for the unfortunate peaceful part of 
the population of the devastated tract of territory. 
It -would be more humane to take them away into 
captivity instead of letting them perish on the spot. 
The practice, r^orted to during the South African 
war, to house the victims of devastation in concen- 
tration camps, must be approved. The purpose of 
war may even oblige a belligerent to confine a 
population forcibly “ in concentration camps. 


IX 

Assault, Sikge, and Bombardment 

Vattel, III. §§ i68 170-Hall, § 186-nalleck, 11. pp. 59, 67, 185-- 
Taylor, §§ 483 485 — Bluntschli, §§ 552 554B — Heffter, § 125— • 
Lueder in Holtzeiidorff, IV. pp. 448-457— G. F. Martens, II. § 286 
— Ullmann,§ 153 — Bonfils, Nos. 1079 1087 — Despagnet, Nos. 531 
537 — Pradier-Fod^jre, VI. Nos. 2779-2786 — Eivior, II. pp. 284-288 
— Calvo, IV. §§ 2067-2095 --Fiore, HI. Nos, 1 322- 1330 -Longviet, 
§§ 58-59— Merignhac, pp. 171-182 — Fillet, pp. loi-i 12— Kriogsge- 
braucli, pp. 18- 22 — Holland, War, Nos. 59 62— Rolin-Jaequeiiiyns 
in B.I., IL (1870) pp. 659 and 674, III. (1871) pp. 297 -307, 

Assault, § I55> Assault is the rush of an armed force upon 
Bombard-^ enemy forces in the battlefield, or upon intrench- 
when tnents, fortifications, habitations, villages or towns, 

lawful. such rushing force committing every violence agahist 
opposing persons and destroying all impediineilts. 

' See Hall, § i86, who gives the beginning of the nineteenth 
in nuce a good survey of the doc- century, 
trine and practice of general ^ See above, § 1 16. 
devastation from Grotius down to 
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Siege is called the sitrroundiiig and investing of an 
enemy locality liy an armed force, cutting ofl’ those 
inside from all communication for tlie purpose of 
starving them into surrender or for the purpose of 
attacking the invested locality and taking it by 
assault. Bombardment is the throwing of shot and 
shell upon persons and things by artillery. Siege 
may be accompanied by bombardment and avssault, 
but this is not necessary, since a siej^ may be carried 
out by mere investment and starvation caused there- 
by. Assault, siege, and bombardment are severally 
and jointly perfectly legitimate means of warfare.^ 
Bombardment as well as assai^lt, if taking place on 
the battlefield, need no sjxicial discussion, as they are 
allowed under the same circumstances and conditions 
as force in general is allowed. The question here is 
only under what circmstance.s assault and bombard- 
ment are allowed outside the battlefield. The answer 
is indirectly given by article 25 of the Hague Kegula- 
tions, where it is categorically CTiatJted that ‘‘ the 
attack or bombardment of towns, villages, habitations, 
or buildings, whi(ih are not defended, is prohibited.” 
Siege is not specially mentioned, because no belli- 
gerent would dream of besieging an undefended 
locality, and because siege of an undefended town 
would involve unjustifiable violence against enemy 
persons and, therefore, be unlawful. Be this as it 
may, the fact that now defended localities only may 
he bombarded, involves a,, decided advance on the 
former condition of International Law. For it was 

• 

The assertion of some writers besiegers to starve the besieged 
~ -see, for instance, Pillet, pp. j 04- into surrender is not based upon 
107, and M^rignhac, p. 173 — that a recognised rule of the Law of 
bombardment is lawful only after Nations, 

unsuccessful attempt of the 
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formerly asserted by many writers * and military 
experts that, for certain reasons and purposes, un- 
defended localities could exceptionally be bombarded 
also. But it must be specially observed that it 
matters not whether the defended locality is fortified 
or not, since an unfortified place can likewise be 
defended." And it must be mentioned that nothing 
prevents a belligerent who has taken possession of an 
undefended fortified place from destroying the forti- 
fications by bombardment as well as by other means. 
Assault, § 156. No special rules of International Law exist 
canied regard to the mode of carrying out an assault, 

out. Therefore, only the general rules respecting offence 
and defence find application. It is in especial not^ 
necessary to notify an assault to the authorities of 
the respective locality, or to request them to sur- 
render before making an assault. That an assault 
may or may not be accompanied or preceded by a 
bombardment, need hardly be mentioned, nor that 
by article 28 of the Hague Regulations pillage of 
towns taken by assault is now expressly prohibited. 
Siege, how § 1 57. With regard to tlie mode of carrying out 
siege without bombardment no special rules of Inter- 
national Law exist, and here too only the general 
rules respecting offence and defence find application. 
Therefore, an armed force besieging a town can, for 
instance, cut oil' the river which supplies the drink- 
ing water to the besieged, but they are not allowed 
to poison such river. And it must be specially 
observed that no rule of law exists which obliges a 
besieging force to allow all non-combatants, or only 
women, children, the aged, the sick and wounded, 

^ See, for instance, Lueder in * This becomes indirectly ap* 
Holtzendorjff, IV. p. 451* parent from article 26 of the 

* See Holls, The Peace Confer- Hague Regulations, 
ence at the Hague (1900), p. 152. * See above, § 1 10. 
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or subjects of neutral ‘Powers, to leave the besieged 
locality unmolested. Although such permission* is 
sometimes granted, it is in most cases refused, because 
the fact that non-combatants are besieged together 
with the combatants, and that they have to endure 
the same hardships, may, and very often does, exercise 
a pressure upon the authorities to surrender. 

That diplomatic envoys of neutral Powers may not 
be prevented from leaving a besieged town is a con- 
sequence of their exterritoriality. However, if they 
voluutaril)’’ remain, can they claim an uncontrolled^ 
communication with their home State by correspon- 
dence and couriers? When Mr. Washburne, the 
American diplomatic envoy at Paris during the siege 
of that city in 1870 by the Germans, claimed the 
right of sending a messenger with despatches to 
London in a sealed bag through the German lines, 

Count Bismarck declared that he was ready to allow 
foreign diplomatists in Paris to send a courier to their 
home States once a week, but only under the con- 
dition that their despatches were open and did not 
contain any remarks concerning the war. Although 
the United States and other Powers protested. Count 
Bismarck did not alter his decision. The whole 
question must be treated as open.® 

§ 158. Eegarding bombardment, article 26 of the Bombard- 
Hague Eegulations enacts that the commander of the 
attacking forces shall do all he can to notify his 
intention to resort to bombardment. But it must be 
emphasised that a strict duty of notification for all 
cases of bombardment is thereby not imposed, since 

' Thus in 1870, during the ’ The matter is discussed by 
Franco-German War, the German Bolin- Jaequemyns in E.I., III. 
besiegers of Strassburg as well (1871), pp. 371-377. 
fu l*?lfort allowed the women, ’ See above, vol. I. § 399, and 
«he children, and the sick to Wharton, I. § 97. 
leave the besieged fortresses. 
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it is only enacted tliat a coinfnander shall do all he 
can to send notification. He (jannot do it when the 
circumstances of tlie case prevent him, or when the 
necessities of war demand an immediate bombard- 
ment. Be that as it maj'-, the purpose of notification is 
to enable private individuals inside the locality to be 
bomlnrded to seek shelter for their persons and for 
their valuable personal property. 

Article 27 of the Hague Regulations enacts the 
hitherto customary rule that all necessary steps must 
be taken to spare as far as possible all buildings 
devoted to religion, art, science, and (diarity ; further, 
hospitals and other places where the sick and 
wounded are collected, provided these buildings and 
places are not used at the same time for military 
purposes. To enable the attacking forces to spare 
these buildings and jdaces, the latter must be indi- 
cated by some particular signs, which must be 
previously notified to the attacking forces and must 
be visible frfnn the far distance from which the 
besieging artillery carries out the bombardment.^ 

It must 1)0 specially observed that no legal duty 
exists for the attacking forces to restrict bombard- 
ment to fortifications only. On the contrary, destruc- 
tion of private and public buildings through bombard- 
ment has always been and is still considered lawful, as 
it is one of the means to impress upon the authorities 
the advisability of surrender. Some writers ^ assert 

^ No siege takes place without the besiegers do not intentionally 
the besieged accusing the be- aim at them. That the forces of 
siegers of neglecting the rule that civilised States intentionally de- 
buildings devoted to religion, art, stroy such buildings, I cannot 
charity, the tending of the sick, believe. «> 

and the like, must be spared See, for instance, Pillet, pp* 

during bombardments. The fact 104-107; Bluntschli, § 554A; Mc- 
is that in case of a bombard- rignhac, p. 180. Vattel (III. § 169) 
ment the destruction of such does not deny the right to bom- 
buildings cannot always be bard the towui, although he does 
avoided, although the artillery of not recomudend it. 
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either that bombardment of the town, in contra- 
distinction to the fortifications, is never lawful, 
or that it is only lawful when bombardment of the 
fortifications has not resulted in inducing surrender. 
But this opinion does not represent the actual 
practice of belligerents, and the Hague Regulations 
do not adopt it. 


X 

Espionage and Treason 

A^attel, III. §§ 179 182 — Hall, § i88— Lawrence, § 222 — PhilUmorG, III. 
§ 96— Halleck, I. pp. 57 1-575 —Taylor, §§ 490 and 492-- Wharton, 
III. § 347— Bluntschli, §§ S<^ 3 “ 564 » 628-640 --Hefftcr, § 125— 
Lueder in Holtzendorfl, IV. pp. 461-467 — Ullmann, § 149 — Bonfils, 
Nos. iioo-iio4--l)espagnet. Nos. 539, 540, 542— Pradier-Fod^ro, 
VI. Nos. 2762-2768— Rivier, TI. pp. 282-284-— Calvo, IV. §§ 2111- 
2122— .Fiore, III. Nos. 1341, i374-i376™MartGnR, IL § 116— 
Longuet, §§ 63 -75-*-'Merignhac, pp. 183-209— Fillet, pp. 97 100— 
Kriogsgebraucli, pp. 30--31 — Holland, War, Nos. 65-67— Friede- 
mann, ‘‘Hie Lage der Kricgskundschafter mid Spione” (1892), 

§ 159. War cannot be waged without all kinds of 
information about the forces and the intentions of 
the enemy and about the character of the country 
within the zone of military operations. To obtain 
the necessary information, it has always been con- 
sidered lawful on the one hand to employ spies, and, 
on the other, to make use of the treason of enemy 
soldiers or private enemy subjects, whether they were 
bribed^ or offered the information voluntarily and 
gratuitously. Article 24 of the Hague Regulations 
efiacts the old customary rule that the employment 
of methods necessary to obtain information about the 

‘ Some writers maintain, how- enemy soldiers into espionage ; 
ever, that it is not lawful to bribe see below, § 162. 
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enemy and the country is ♦ considered allowable. 
However, the fact that these methods are lawful on 
the part of the belligerent who employs them does 
not prevent the punishment of such individuals as are 
engaged in procuring information. Although a bel- 
ligerent acts lawfully in employing spies and traitors, 
the other belligerent, who punishes spies and traitors, 
acts likewise lawfully. Indeed, espionage and treason 
bear a twofold character. For persons commit- 
ting acts of espionage or treason are — as will be 
shown below in § 255 — considered war criminals and 
may be punished, but the employment of spies and 
traitors is considered lawful on the part of the belli- 
gerents. 

§ 160. Espionage must not be confounded, first, 
with scouting, and, secondly, with despatch-bearing. 
According to article 29 of the Hague Regulations, 
espionage is the act of a soldier or another individual 
who clandestinely, or under false pretences, seeks to 
obtain information in the zone of belligerent opera- 
tions with the intention of communicating it to the 
other party. Therefore, soldiers not in disguise, who 
penetrate into the zone of operations of the enemy, 
are not spies. They are scouts who enjoy all privi- 
leges of the members of armed forces, and they must, 
when captured, be treated as prisoners of war. Like- 
wise, soldiers or civilians charged with the delivery 
of despatches for their own army or for that of the 
enemy and carrying out their mission openly are not 
spies. And it matters not whether despatch-bearers 
make use of balloons or of other means of communi- 
cation. Thus, a soldier or civilian trying to carry 
despatches from a force besieged in a fortress to other 
forces of the same belligerent, whether making use 
of a balloon or riding or walking at night time, may 
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not be treated as a spj*. On the other hand, spying 
may well be carried out by despatch-bearers or by 
persons in a balloon, whether they make use of the 
balloon of a despatch-bearer or rise specially in a 
balloon for the purpose of spying.* The mere fact 
that a balloon is visible does not exclude the treat- 
ment of such persons as spies, since spying may, 
quite as well as clandestinely, take place under false 
pretences. But special care must be taken to really 
prove the fact of espionage in such cases, for an 
individual carrying despatches i&prima facie not a 
spy and must not be treated as a spy until proved to 
be such. 

A remarkable case of alleged, but not real, espion- 
age is that of Major Andrt^, which occurred in 1780 
during the American War of Independence. The 
American General Arnold, who was commandant of 
West Point, on the North River, intended to desert 
the Americans and to join the British forces. He 
opened negotiations with Sir Henry Clinton for 
the purpose of surrendering West Point, and Major 
Andr <5 was commissioned by Sir Henry Clinton to 
make the final arrangements with Arnold. One night, 
meeting Arnold outside both the American and 
British lines, Andre did not return the way he came, 
but, after having changed his uniform for plain clothes 
and been furnished with a passport under the name 
of John Anderson by Arnold, undertook to return 
through the American lines. He was caught, con- 
victed as a spy, and hanged. As Andre actually was 
^ot a spy, his conviction for espionage was not 
ju^ified, and if such a case occurred nowadays, 
article 29 of the Hague Regulations woixld certainly 
prevent a conviction for espionage. Be that as it 

’ See below, § 356 (4), concerning wireless telegraphy. 
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may, George III. considered Andr(i a martyr, and 
honoured his memory by granting a pension to his 
mother and a baronetcy to his brother.^ 

§ 1 61. The usual punishment for spying is hanging 
or shooting, but less severe punishments are, of 
course, admissible and sometimes enforced. How- 
ever this may be, according to article 30 of the Hague 
Eegulations a spy cannot be punished without a trial 
before a court-martial. And according to article 3 1 
of the Hague Regulations a spy who is not captured 
in the act but rejoins the army to which he belongs, 
and is subsequently captured by the enemy, cannot 
be punished for his previous espionage and must be 
treated as a prisoner of war. No regard, however, 
is paid to the status, rank, position, or the motive of 
a spy. He may be a soldier or a civilian, an officer 
or a private. He may be following instructions of 
superiors or acting on his own initiative from 
patriotic motives. A case of espionage, remarkable 
on account of the position of the spy, is that of the 
American Captain Nathan Hale, wliich occurred in 
1776. After the American forces had withdrawn 
from Long Island, Captain Hale recrossed under 
disguise and obtained valuable information about the 
English forces that had occupied the island. But he 
was caught before he could rejoin his army, and he 
was executed as a spy.* 

§ 162. Treason may be committed by a soldier or 
an ordinary subject of a belligerent, but it may also 
be committed by an inliabitant of an occupied 
enemy territory or even by the subject of a neutral 
State transitorily staying there, and it can take pWce 

* See Phillimore, III. § 106 ; Captain .Tokki, which is reported 

Halleck, I. p. 575 ; Bivier, II. as a case of espionage, but is really 
p. 284. a case of treason, will be discussed 

* The case of Major Jokok and below in § 255. 
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after an arrangeinenl with the favoured belligerent 
or without such an arrangement. In any case 
a belligerent making use of treason acts lawfully, 
although the Hague Regulations do not mention the 
matter at all. But treason may be embodied in 
many acts of different sorts; the possible cases of 
treason and its punishment will be discussed below in 
§ 255. However, although it is generally recognised 
that such belligerent acts lawfully as makes use of 
the offer of a traitor, the question is controverted ^ 
whether a belligerent acts lawfully who bribes a 
commander of an enemy fortress into surrender, 
incites enemy soldiers to desertion, bribes enemy 
officers for the purpose of getting important informa- 
tion, incites the enemy subjects to rise against the 
legitimate Government, and the like. If the rules of 
the Law of Nations are formulated, not from doc- 
trines of book- writers, but from what is done by the 
belligerents in practice, it must be asserted that all 
such acts, ugly and unmoral as they are, are not 
considered illegal according to the Law of Nations. 

^ See Vattel, IIT. § i8o; Heff- Tjongnet, § 52; Merignhac, p. 188, 
ter, § 125 ; Taylor, § 490; Ullinami, and others, Bee also below, § 164. 
§ 149 (8) ; Martens, II, § no (8) ; 
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Grotius, III. c. I, §5 6-18 — Bynkershoek, Quaest. jur. publ. I. c. i- - 
Vattel, III. §§ 177 -178 — Hall, § 187 — Lawrence, i 230 — Phillimore, 
III. § 94 — Halleck, I. pp. 566-571 — Taylor, § 488 — Bluntsohli, 
§§ 565-566 — Heffter, § 125 — Lueder in Holtzendorff, IV. pp. 
457-461 — Ullmann, § 149 — Bonfils, Nos. 1073-1075 — Despagnet, 
No. 530 — Pradier-Fod^r6, VI. Nos. 2759-2761 — Rivier, II. p. 261 
— Calvo, IV. S§ 2106-2110 — Fiore, III. Nos. 1334-1339 — Longuet, 
§5 53-56 — M^rignhac, pp. 165-168— -Fillet, pp. 93-97 — Kriegsge- 
brauch, pp. 23-24 — Holland, War, Nos. 63-64 — Brocher in R.I., 
V. (1873) pp. 325-329. 

§ 163. Euse.s of war or stratagems are deceit em- 
ployed during military operations for the purpose 
of misleading the enemy. Such deceit is of great 
importance in war, and, just as belligerents are 
allowed to employ all methods of obtaining informa- 
tion, so they are, on the other hand, allowed, and 
article 24 of the Hague Regulations confirms this, to 
employ all sorts of ruses for the purpose of deceiving 
the enemy. Very important objects may be attained 
through ruses of war, as, for instance, the surrender 
of a force or of a fortress, the evacuation of territory 
held by the enemy, the withdrawal from a siege, the 
abandonment of an intended attack, and the like. 
But ruses of war are also employed, and are very 
often the decisive factor, during battles. 

§ 164. Of ruses there are so many kinds that it is 
impossible to enumerate and classify them. But to 
illustrate what acts are done under the cloak of nwe 
some instances may be given. Now, it is harmy 
necessary to mention the laying of ambushes and 
traps, the masking of military operations such as 
marches or the erection of batteries and the like, 
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the feigning of attacks or flights or withdrawals, the 
carrying out of a surprise, and other stratagems em- 
ployed every day in war. But it is important to 
know that, when useful, feigned signals and bugle- 
calls may be ordered, the watchword of the enemy 
may be used, deceitful intelligence may be dissemi- 
nated,^ the signals and the bugle-calls of the enemy 
may be mimicked ^ to mislead his forces. And even 
such ugly acts ^ as bribery of enemy commanders 
and officials in high position and secret seduction of 
enemy soldiers to desertion and of enemy subjects 
to insurrection, are frequently committed, although 
many writers protest. As regards the use of the 
national flag, the military ensigns, and the uniforms 
of the enemy, theory and practice are unanimous in 
rejecting it during actual attack and defence, since 
the principle is considered inviolable that during 
actual fighting belligerent forces ought to be certain 
who is friend and who is foe. But many^ publicists 
maintain that until the actual fighting begins belli- 
gerent forces may by way of stratagem make use of 
the national flag, military ensigns, and uniforms of 
the enemy. Article 23 {f) of the Hague Eegulations 
does not prohibit any and every use of these symbols, 
but only their improper use, thus leaving the ques- 
tion open,® what use is a proper one and what not. 

^ See the examples quoted by and uniforms, even before an 
rradier-Fodere, VI. No. 2761. arfjtual attack, is daily growinfj; 

; See Pradier-Fodere, VI. No. see, for instance, Lueder in Holt- 
2760. zendorff, IV. p. 458 ; M^rignhac, 

The point has been discussed p. 166; Pradier-Fodere^ VI. No. 
above in § 162. 2760; Bonfils, No. 1074; Kriegs- 

* See, for instance, Hall, § 187; gebrauch, p. 24. As regards the 
Blvmtschli, § 565 ; Taylor, § 488 ; use of the enemy flag on the part 
Calvo, IV. No. 2106; Fillet, p. 95; of men-of-war, see below, in§ 21 1. 
Bonguet, § 54. But, on the other * Some writers maintain that 
h^d, the number of publicists article 23 (/) of the Hague Begu- 
who consider it illegal to make lations has settled the contro- 
use of the enemy flag, ensigns, versy, but they forget that this 
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Those who have hitherto taught the admissibility of 
the use of these symbols outside actual fighting can 
correctly maintain that the quoted article 23 (/) 
does not prohibit it.^ 

§ 165. Stratagems must be carefully distinguished 
from perfidy, since the former are allowed, whereas 
the latter is prohibited. Halleck (I. p. 566) cor- 
rectly formulates the distinction by laying down the 
principle that, whenever a belligerent has expressly 
or tacitly engaged and is therefore bound by a moral 
obligation to speak the truth to an enemy, it is 
perfidy to deceive the latter’s confidence, because it 
contains a breach of good faith. Thus a flag of truce 
or the cross of the Geneva Convention must never be 
made use of for a stratagem, capitulations must be 
carried out to the letter, the feigning of surrender for 
the purpose of alluring the enemy into a trap is a 
treacherous act, as is the assassination of enemy com- 
manders or soldiers or heads of States. On the other 
hand, stratagem may be met by stratagem, and a 
belligerent cannot complain of the enemy who has 
so deceived him. If, for instance, a spy of the 


article speaks only of i\\Qimj>roj)er 
use of the enemy ensigns and 
uniform. 

^ Different from the use of the 
enemy uniform for the purpose of 
deceit is the case when members 
of armed forces who are deficient 
in clothes wear the uniforms of 
prisoners or of the enemy dead. 
If this is donc~and it always 
will done if necessary — such 
distinct alterations in the uniform 
ought to be made as make it appar- 
ent to which side the sbldiers con- 
cerned belong (see Holland, War, 
No. 64). Again different is the 
case where soldiers are^ihrough 
lack of clothing obliged to wear 
apparel of civilians, such as great- 


coats, hats, and the like. Care 
must be taken here that the soldiers 
concerned do nevertheless wear 
a fixed distinctive emblem which 
marks them as soldiers, since 
otherwise they lose the privileges 
of members of the armed forces 
of the belligerents (see article i, 
No. 2, of the Hague Regulations). 
During the Russo-Japanese War 
both belligerents repeatedly ac- 
cused each other of using Chinese 
clothing for members of their^j 
armed forces; the soldiers cofi* 
cerned apparently were obliged 
through lack of proper clothing 
temporarily to make use of Chinese 
garments. 
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enemy is bribed to gwe deceitful intelligence to his 
employer, or if an officer, who is approached by the 
enemy and offered a bribe, accepts it feigningly but 
deceives the briber and leads him" to disaster, no 
perfidy is committed. 


XII 

Occupation op Enrmy Teeeitoby 

Grotius, Til. c. 6, § 4— Vattol, III. §§ r97-2oo~-Hall, §§ i53-i6i~-Law- 
rence, § 200-201 — Maine, pp. 176-183 — Halleck, II. pp. 432- 466 — 
Taylor,5§S68-579“-Wharton, III. §§ 354-355— Bliintschli,§§ 539-5 5 r 
— Heffter, §5 131-132— Lueder in Holtzendorff, IV. pp. 510-524— 
KlUber,§§255 -256— G.F, Martens, 11 . §280— Ullmami,§§ 155-156— 
Bontils, Nos. 1156-1175 — Despagnet, Nos. 566-577 — Pradier- 
Foddre, VIL Nos. 2939 2988, 3019-3028— Bivier, II. pp. 299-306 
— Calvo, IV. §§ 2166-2198— Fiore, III. Nos. 1454-1481— Martens, 
11. §§ 117-119— Longiiet, §§ 115-133— Merignhac, pp. 241-262— 
Pillet, pp. 237-259— Kriegsgebranch, pp. 45-50 — Holland, War, 
Noa. 68-74, 79-81 — Waxel, “ L’armee d’ invasion et la population ” 
(1874) — Litta, “ L’occupazione inilitare ” (1874) — Bernier, “ De l’oc» 
cupatioii militairo en temps de guerre’’ (1884) — Corsi, L’occupa- 
zione militare in tempo di guerra 0 le relazione internazionale che 
ne derivano” (2nd edit. i886) — Bray, “De I’occupation militaire en 
temps de guerre, &c.” (1891) — Magoon, “ Law of Civil Government 
under Military Occupation” (2nd edit. 1900) — Lorriot, “ De la nature 
de I’occupation de guerre ” (1903) — Bolin- Jaequeinyns in B.I., II. 
(1870), p. 666, and III. 1871) p. 311 — Loning in B.L, IV. (1S72), 
p. 622, and V. (1873), P* 69. 

§ 166. If a belligerent succeeds in occupying a 
part or even the whole of the enemy territory, he 
has realised a very important aim of warfare.^. He 
,can now not only make use of the resources of the 
^lemy country for military purposes, but can also 
keep it for the time being as a pledge of his military 
success, and thereby impress t^on the enemy the 
necessity of submitting to terms of peace. And in 
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regard to occupation. International Law respecting 
warfare has progressed more than in any other 
department. In former times enemy territory that 
was occupied by a belligerent was in every point 
considered his State property, with which and with 
the inhabitants therein he could do what he liked. 
He could devastate the country with fire and sword, 
appropriate all public and private property therein, 
kill the inhabitants, or take them away into captivity, 
or make them take an oath of allegiance. He could, 
even before the war was decided and his occupation 
was definitive, dispose of the territory by ceding it to 
a third State, as, for instance, happened during the 
Northern War (1700-1718), when in 1715 Denmark 
sold the occupied Swedish territories of Bremen and 
Verden to Hanover. That an occupant could force 
the inhabitants of the occupied territory to serve 
in his own army and to fight against their legiti- 
mate sovereign, was indubitable. Thus, during the 
Seven Years’ War, Frederick II of Prussia repeatedly 
made forcible levies of thousands of recruits in 
Saxony, which he had occupied. But during the 
second half of the eighteenth century things gradually 
began to undergo a change. The distinction between 
mere temporary military occupation of territory, on 
the one hand, and, on the other, real acquisition of 
territory through conquest and subjugation, became 
more and more apparent, since Vattel (HI. § 197) 
had drawn attention to it. However, it was not till 
long after the Napoleonic wars in the nineteenth 
century that the consequences of this distinction 
were carried to* their full extent by the theory aftd 
practice of International Law. The first to do. this 
was Heffter (§ 131), whose treatise made its appear- 
ance in 1844. And it is certain that it took the 
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whole of the nineteenth century to develop such 
rules regarding occupation as are now universally 
recognised and in many respects enacted by articles 
42-56 of the Hague Kegulations. 

In so far as these rules touch upon the special 
treatment of persons and property of the inhabitants 
of and public property situated within occupied 
territory, they have already beei\ taken into con- 
sideration above in §§ 107-154. What concerns us 
here are the rights and duties of the occupying 
belligerent in relation to his political administration 
of the territory and to his political authority over its 
inhabitants.* The principle underlying these modern 
rules is that, although the occupant does in no wise 
acquire sovereignty over such territory through the 
mere fact of having occupied it, he actually exercises 
for the time being a military authority over it. As 
he prevents thereby the legitimate Sovereign from 
exercising his authority and claims obedience for him- 
self from the inhabitants, he has to administrate 
the country not only in the interest of his own 
military advantage, but also, as far as possible at 
least, for the public benefit of the inhabitants. Thus 
the present International Law not only gives certain 
rights to an occupant, but also imposes certain duties 
upon him. 

§ 167. Since an occupant, although his power is Occupa- 
merely military, has certain lights and duties, the 

rti Ueatises, especially all quisitions and contributions, de- 

ine public and private 

th* * ’’ Qot only of property, violence against private 

^ . duties of an occu- enemy subjects and enemy offi- 
min' political ad- cials. These matters have, how- 

the country and ever, nothing to do with occupa- 

inlioiS? authority over the tion, but are better discussed in 
other connexion with the means of land 
P*® appropriation of warfare; see above, §§ 107 154. 

Public and private property, re- > / 
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first question to deal with i*, when and under what 
circumstances a territorj’^ must be considered occu- 
pied. Now it is certain that mere invasion is not 
yet occupation. A small belligerent force may raid 
an enemy territory without establishing any admini- 
stration, but quickly rush on to some place in the 
interior for the purpose of reconnoitring, of destroy- 
ing a bridge or dep6t of munitions and provisions, 
and the like, and quickly withdraw after having 
realised its purpose. Although it may correctly be 
asserted that, as long and in so far as such raiding 
force is in possession of a locality and sets up a 
temporary administration therein, it occupies this 
locality, yet it certainly does not occupy the whole 
territory, and even the occupation of such locality 
ceases the moment the force leaves it behind. Article 
42 of the Hague Eegulations enacts now that territory 
is considered occupied when it is actually placed 
under the authority of the hostile army, and that 
such occupation applies only to the territory where 
such authority is established and in a position to 
assert itself. This definition of occupation is not at 
all precise, but it is as precise as a legal definition of 
such kind of fact as occupation can be. If, as some 
publicists ^ maintain, only such territory were actually 
occupied, in which every part is held by a sufficient 
number of soldiers to enforce immediately and on the 
very spot the authority of an occupant, an effective 
occupation of a large territory would simply be 
impossible, since then not only in every town, village, 
and railway station, but also in every isolated habita- 
tion and hut the presence of a sufficient numbfer of 

' See, for instance, Hall, § 161. the Brussels Conference of 1874 
This was also the standpoint of the when the Declaration of Brussels 
tV:legates of the smaller States at was drafted. 
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soldiers would be necessary. Iteasonably no other 
conditions ought to be laid down as regards effective 
occupation in war than those under which in time of 
peace a Sovereign is able to assert his authority over 
a territory. What these conditions are is a question 
of fact which is to be answered according to the 
merits of the single case. If, when the legitimate 
Sovereign is prevented from exercising his powers, 
the occupant is in the position to assert his autho- 
rity and actually establishes an administration over 
a territory, it matters not with what means and 
in what ways his authority is exercised. For 
instance, when in the centre of a territory a larger 
force is established from which constantly flying 
columns are sent round the territoi'y, such territory 
is indeed effectively occupied, provided there are 
no enemy forces presejit, and, further, provided 
these columns can really keep the territory concerned 
undei- control.^ Again, wdien an army is marching 
on through enemy territory, taking possession of the 
lines of communication and the open towns, sur- 
rounding the fortresses with a besieging force, and 
disarming the inhabitants in open places of habita- 
tion, the whole territory left behind the army is 
effectively occupied, provided some kind of admini- 
stration is established, and further provided that, as 
soon as it becomes necessary to assert the authority 
of the occupant, a sufficient force can within reason- 
able time be sent to the locality affected. The con- 
ditions vary with those of the country concerned. 

’ is not identical with so- stance, when he actually occupies 

called constructive occupation, but only the capital of a large province, 
IS really effective occupation. An and proclaims to have thereby 
occupation is constructive only if occupied the whole of the province, 
an invader declares districts as although he does not tnko any stops 
occupied over which he actually to exercise control over it. 
does not exercise control — for in- 
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When a vast country is tWnly populated, a smaller 
force is necessary to occupy it, and a smaller number 
of centres need be garrisoned than in the case of 
a thickly populated countrJ^ Thus, the occupation 
of the former Orange Free State and the former 
South African Eepublic became effective in ipor 
some time after their annexation by Great Britain 
and the degeneration of ordinary war into guerilla 
war, although only about 250,000 British soldiers had 
to keep up the occupation of a territory of about 
500,000 square miles. The fact that all the towns 
and all the lines of commxuiication were in the hands 
and under the administration of the British array, 
that the inhabitants of smaller places were taken 
away into concentration camps, that the enemy 
forces were either in captivity or routed into com- 
paratively small guerilla bands, and finally, that 
wherever such bands tried to make an attack, a 
sufficient British force could within reasonable time 
make its appearance, was quite sufficient to assert 
British authority ’ over that vast territory, although 
it took more than a year before peace was finally 
established. 

It must be emphasised that the rules regarding 
effective occupation must be formulated from the 
basis of actual practice quite as much as rules re- 
garding other matters of International Law. Those 
rules are not authoritative which theorists lay down, 

'■ The annexation, of the Orange proclaimed the annexation at such 
Free State dates from May 24, early dates. But there ought_ to 
1900, and that of the South be no doubt that the occupation 
African Republic from September became effective some tinje ftftor- 
I, igoo. It may well be doubted wards, in 1901. See, however, Sir 
whether at these dates the occu- Thomas Barclay in the Law 
pation of the territories concerned Quarterly Review, XXL (i90S)i 
was already so complete as to be p. 307, who asserts the contrary ; 
called effective ; and the British see also, below, p. 278, note 3, and 
Oovermnent ought not to have p. 279, note i . 
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but those which are abstracted from actual practice 
of warfare unopposed by the Powers.’ 

§ 168. Occupation comes to an end when an ocoupa- 
occupant withdraws from a territory or is driven 
out of it. Thus, occupation of a territory ceases 
and remains only over a limited area if the forces 
occupying a territory are drawn into a fortress on 
that territory and are there besieged by the re- 
advancing enemy, or if the occupant concentrates 
his forces in a certain place of the territory, with- 
drawing before the re-advancing enemy. But occupa- 
tion does not cease because the occupant, after having 
disarmed the inhabitants and having made arrange- 
ments for the administration of the country, is 
marching on to meet the retreating enemy, leaving 
only comparatively few soldiers behind. 

§ 169. As the occupant actually exercises Bights 
authority, and as the legitimate Government is pre- ^nGeneiai 
vented from exercising its authority, the occupant 
acquires a temporary right of administration over 
the respective territory and its inhabitants. An d all 
steps he takes in the exercise of this right must be 
recognised by the legitimate Government after occu- 
pation has ceased. This administration is in no wise 
to be compared with ordinary administration, for it 
is distinctly and precisely military administration. 

In carrying it out the occupant is, on the one hand, 
totally independent of the Constitution and the laws 
of the respective territory, since occupation is an aim 
of warfare, and since the maintenance and safety of 
hi^ forces and the purpose of war stand in the fore- 
groiihd of his interest and must be promoted under 

' The question is so much con- question must be referred to the 
troverted that it is impossible to literature quoted above at the oom- 
Murnerate the different opinions, mencement of 5 166. 
neaders who want to study the 
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all circumstances and conditions. But, although re- 
garding the safety of his army and the purpose of 
war the occupant is vested with an almost absolute 
power, he is, on the other hand, not the Sovereign of 
the territory, and he, therefore, has no right to make 
such changes of the laws and of the administration 
as are' not temporarily necessitated by his interest in 
the maintenance and safety of his army and in the 
realisation of the purpose of war. On the contrary, 
he has the duty of administrating the country 
according to the existing laws and the existing rules 
of administration ; he must insure public order and 
safety, must respect family honour and rights, 
individual lives, private property, religious con- 
victions and liberty. Article 43 of the Hague 
Eegulations enacts the following rule of fundamental 
importance : “ The authority of the legitimate Power 
having actually passed into the hands of the occu- 
pant, the latter shall take all steps in his power 
to re-establish and insure, as far as possible, public 
order and safety, while respecting, unless absolutely 
prevented, the laws in force in the country.” 

Rights § 170. An occupant having authority over the 
Occupant territory, the inhabitants, whether subjects of the 
themin'”*' enemy or of neutral States, are under his sway and 
habitants, have to render obedience to his commands. How- 
ever, the power of the occupant over the inhabitants 
is not unrestricted, since he is, according to articles 
44 and 45 of the Hague Eegulations, prohibited from 
compelling them to take the oath of allegiance and 
to take part in military operations against tl^pir 
legitimate Government. On the other hand, h^ can 
compel them to take an oath of neutrality,^ and can 

‘ This means, of course, nothing hostilities during the time of the 
else than an oath to abstain from occupation. 
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punish them severely* for breaking it. He can 
impose requisitions and contributions^ upon them, 
can compel them to render services as guides,'^ 
drivers, farriers, and the like. He can compel them 
to render services for the repair or the erection of 
such roads, buildings, or other works as are necessary 
for military operations.® He can also collect the 
ordinary taxes, dues, and tolls imposed for the benefit 
of the State by the legitimate Government. But in 
such case he is, according to article 48 of the Hague 
Eegulations, obliged to make the collection, as far as 
possible, in accordance with the rules in existence 
and the assessment in force, and he is, on the other 
hand, bound to defray the expenses of the adminis- 
tration of the occupied territory on the same scale as 
that by which the legitimate Government was bound. 

Whoever does not comply with liis commands, or 
commits a prohibited act, can be punished by him ; 
but article 50 of the Hague Eegulations expressly 
enacts the rule that no general penalty, pecuniary or 
otherwise, can be inflicted on the population on account 
of the acts of individuals for which it cannot be regarded 
as collectively responsible. It must, however, in face 
of this rule, be specially observed that it does not at 
all prevent‘d reprisals on the part of belligerents 
occupying enemy territory. In case acts of illegiti- 
mate warfare are committed by enemy individuals not 
belonging to the armed forces, reprisals may be 
resorted to, although practically innocent individuals 
are thereby punished for illegal acts for which they 
are neither legally nor morally responsible — for 
instiftice, when a village is burned by way of reprisals 

‘ See above, §§ 147 and 148. * See article 52 of tiie Hague 

This is generally recognised Rogiilafcions. 
oy theory and practice ; see ^ See Holland, War, No. 
Holland. War, No. 70. 
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for a treacherous attack on enemy soldiers committed 
there by some unknown individuals.^ Nor does this 
new rule prevent an occupant from taking hostages ^ 
in the interest of the safety of the line of communi- 
cation threatened by guerillas not belonging to the 
anned forces, or for other purposes,® although the 
hostage must suffer for acts or omissions of others 
for which he is neither legally nor morally re- 
sponsible. 

§ 171 . Since through occupation the authority 
over the territory actually passes into the hands of 
the occupant, he can for the time of his occupation 
depose all Government officials and municipal func- 
tionaries that have not withdrawn together with the 
retreating enemy. On the other hand, he cannot 
oblige them by force to administer their functions 
during occupation, if they refuse to do so, except 
where a military necessity for the administration 
of a certain function arises. If they are willing 
to serve under him, he can make them take an 
oath of obedience, but not of allegiance, and he 
cannot oblige them to administer their functions 
in his name, but he can prevent them from doing so 
in the name of the legitimate Government.^ Since, 
according to article 43 1'^® Hague Regulations 

^ See below, § 248. ** Many publicists assert that in 

But this is a moot point ; see case an occupant leaves officials 
below, § 259. 0* legitimate Government in 

^ Belligerents sometimes take office, he “ must ” pay them their 
hostages for the purpose of secur- ordinary salaries. But I cannot 
ing compliance with contributions, see that there is a customary or 
requisitions, and the like. As long conventional rule in existence 
as such hostages obtain the same concerning this point. But 1# is 
treatment as prisoners of war, the in an occupant’s own inlerest 
practice seems not to be illegal, al- to pay such salanes, and he wm 
though the Hague Regulations do as a rule do this. Only m tue 
not mention and many publicists case of article 48 
condemn it; see above, p. 122, note Regulations is he obliged to ao 
I, and below, p. 273 » note 2. it. 
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he has to secure public order and safety, he must 
appoint temporarily other functionaries in case those 
of the legitimate Government refuse to serve under 
him, or in case he deposes them for the time of the 
occupation. 

§ 172. The particular position Courts of Justice 
have nowadays in civilised countries makes it neces- 
sary to discuss their position during occupation.* 
There is no doubt that an occupant can suspend the 
judges as well as other officials. However, if he does 
suspend them, he must appoint temporarily others in 
their place. If they are willing to serve under him, 
he must respect their independence according to the 
laws of the country. Where it is necessary, he can 
set up military Courts instead of the ordinary Courts. 
In case and in so far as he admits the administration 
of justice by the ordinary Courts, he can nevertheless, 
as far as it is necessary for military purposes or for the 
maintenance of public order and safety, temporarily 
alter the laws, especially the Criminal Law, on the basis 
of which justice is administered, as well as the laws 
regarding procedure. He has, however, no right to 
constrain the Courts to pronounce their verdicts in his 
name, although he need not allow them to pronoumm 
verdicts in the name of the legitimate Government. As 
an illustration of this may serve a case that happened 
during the Franco-German War in September 1870 
after the fall of the Emperor Napoleon and the pro- 
clamation of the French Republic, when the Court 
of Appeal at Nancy pronounced its verdicts under the 
formula “In the name of the French People and 
(Government.” Since Germany had not yet recognised 
the French Republic, the Germans ordered the Court 

' Soe Petit, L’Admittistratioa de l.a justice en territoirc occupd 
(1900). 
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to use the formula “ In the name of the High German 
Powers occupying Alsace and Lorraine,” but gave the 
Court to understand that, if the Court objected to 
this formula, they were disposed to admit another, 
and were even ready to admit the formula “ In the 
name of the Emperor of the French,” as the Emperor 
had not abdicated. The Court, however, refused 
to pronounce its verdict otherwise than “ In the name 
of the French Government and People,” and, con- 
sequently, suspended its sittings. There can be no 
doubt that the Germans had no right to order the 
formula to be used, “ In the name of the High German 
Powers &c.,” but they were certainly not obliged 
to admit the formula preferred by the Court ; and the 
fact that they were disposed to admit another formula 
than that at first ordered ought to have made the 
Court accept a compromise. Bluntschli (§ 547) 
correctly maintains that the most natural solution of 
the difficulty would have been to use the neutral 
formula “ In the name of the Law.” 
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On Ska Waukare in General 

Hall, § 147 — Lawrence, §§ 216-217 — Maine, pp. 1 17-122— Manning, 
pp. 183-184 — Phillimore, III. § 347 — Twiss, II. § 73 — Halleck, II. 
pp. 80 -82— Taylor, § 547— Wharton, III. §§ 342-345— Wheaton, 
§ 355 — Bluntschli, §§ 665-667 — Hefftcr, § 139— Geffcken in Holt- 
zendorff, IV. pp. 547* 54^1 57i-5Si — Ullinann, §§ 159-160 — Bonfils, 
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pp. 329-335--Calvo, IV, §§ 2123, 2379 -2410— Fiore, III. Nos. 1399- 
1413- -Pillct, pp. 118-120 — Perels, § 36— Testa, pp. 147-157 — Boeck, 
Nos. 3-153 — Lawrence, Essays, pp. 278-306 — Westlake, Chapters, 
pp. 245-253 — Ortolan, I. i)p. 35-50 — Hautefeiiille, I. pp. 161-167 — 
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§ 173. The purpose of war is the same in warfare 
both on land and on sea — namely, the overpdwering 
of the enemy. But sea warfare serves this purpose by 
attempting the accomplishment of aims which are 
diflerent from those of land warfare. Whereas the 
aims of land warfare are defeat of the enemy army 
and occupation of the enemy territory, the aims * 
of sea warfare are : defeat of the enemy navy ; annihi- 
lation of the enemy merchant fleet ; destruction of 
enemy coast fortifications, and of maritime as well as 

' Aims of sea warfare must not be confounded with ends of war ; 
see above, § 66. 
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military establislimeuts on th^ enemy coast ; cutting 
off intercourse with the enemy coast ; prevention of 
carriage of contraband and analogous of contraband 
to the enemy; all kinds of support to military 
operations on land, such as protection of a landing of 
troops on the enemy coast ; and, lastly, defence of the 
home coast and protection to the home merchant 
fleet. ^ The means through which belligerents in sea 
warfare endeavour to realise these aims are : attack 
on and seiziu-e of enemy vessels, violence against 
enemy individuals, appropriation and destruction of 
enemy vessels and their goods, requisitions and contri- 
butions, bombardment of the enemy coast, cutting of 
submarine cables, blockade, espionage, treason, ruses, 
capture of neutral vessels carrying contraband and 
analogous of contraband. 

§ 174. As regards means of sea warfare, just as 
regards means of laud warfare, it must be emphasised 
that not every practice capable of injuring the enemy 
in offence and defence is lawful. Although no 
regulations regarding the laws of war on sea have as 
yet been enacted by a general law-making treaty as a 
pendant to the Hague Regulations, there are customary 
rules of International Law in existence that regulate 
this matter.’ These rules are in many points identical 
with, but in many respects difier from, the rules in force 
regarding warfare on land. Accordingly, the means 
of sea warfare must be discussed singly in the following 

* Article f of the U.S. Naval hia procuring war material from 
War Code enumerates the follow- neutral sources ; to aid and 
ing as aims of sea warfare: — assistmilitary operations on land; 
The capture or destruction of to protect and defend the natjiol^al 
the military and naval forces of territory, property, and sea-borne 
the enemy, of his fortifications, commerce. 

arsenals, dry docks, and dock- ^ A point not regulated is the 
yards, of his various military and use of floating mines ; see below, 
naval establishments, and of his § 182. 
maritime commerce ; to prevent 
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sections. But blockade and capture of vessels carry- 
ing contraband and analogous of contraband, although 
they are means of warfare against an enemy, are of 
such importance as regards neutral trade that they 
will be discussed below in Part III. §§ 368-413. 

§ 175. Whereas the objects against which means objects of 
of land warfare may be directed are innumerable, of 
the circle of the objects against which means of Warfare, 
sea warfare are directed is very narrow, comprising 
six objects only. The chief object is enemy vessels, 
whether public or private. The next is enemy 
individuals, with distinction between those taking 
part in fighting and others. The third is enemy 
goods on enemy vessels. The fourth is the enemy 
coast. The fifth and sixth are neutral vessels 
attempting to break blockade and carrying contra- 
band and analogous of contraband. 

§ 176. It is evident that in those times when a Develop- 
belligerent could destroy all public and private enemy 
property he could get hold of, no special rule existed national 
regarding private enemy ships and private enemy regavding 
property carried by them on the sea. But the ^op^rfy 
practice of sea warfare went frequently beyond the 
limits of even so wide a right, treating neutral goods 
on enemy ships like enemy goods and treating neutral 
ships carrying enemy goods like enemy ships. It 
was not before the time of the Consolato del Mare in 
the fourteenth century that a set of clear and definite 
rules with regard to enemy private vessels and enemy 
private property on sea in contradistinction to neutral 
^hips and neutral goods was adopted. According to 
this famous collection of maritime usages observed 
by the communities of the Mediterranean, there is no 
doubt that a belligerent can seize and appropriate 
all enemy private ships and goods. But a ^stinction 
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is made in case of either ship or goods being neutral. 
Although an enemy ship can always be appropriated, 
neutral goods thereon have to be restored to the 
neutral owners. On the other hand, enemy goods on 
neutral ships may be appropriated, but such neutral 
ships must be restored to their owners. However, 
these rules of the Consolato del Mare were not at all 
generally recognised, although they were adopted by 
several treaties between single States during the 
fourteenth and fifteenth (.‘enturies. Neither the com- 
munities belonging to the Hanseatic League, nor the 
Netherlands and Spain during the War of Indepen- 
dence, nor England and Spain during their wars in the 
sixteenth century, adopted these rules. And France 
expressly enacted by Ordinances of 1 543 (article 42) 
and 1583 (article 69) that neutral goods on enemy 
ships as well as neutral ships carrying enemy goods 
should be appropriated.* Although France adopted in 
1650 the rules of the Consolato del Mare^ Louis XIV. 
droppe(^ them again by the Ordinance of i68i and 
re-enacted that neutral goods on enemy ships and 
neutrgl ships carrying enemy goods should be appro 
priated. Spain enacted the same rules in 1 7 1 8. The 
Netherlan<|8, in contradistinction to the Consolato del 
Mare, endeavoured by a number of treaties to foster 
the principle that the flag covers the goods, so that 
enemy goods on neutral vessels were exempt from, 
whereas neutral goods on enemy vessels were sub- 
mitted to, appropriation. On the other hand, 
throughout the eighteenth and during the nineteenth 
century down to the beginning of the Crimean War ifl 
1854, England adhered to the rules of the ConsoVUto 
del Mare. Thus, no general rules of International 

' Rohe d'ennemy confisque celle d'wmy. Confiscantuir ex navihuft 
re$f ex rebus na/ees. 
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Law regarding private property on sea were in 
existence.* Matters were made worse by privateer- 
ing, wliich was generally recognised as lawful, and 
by the fact that belligerents frequently declared a 
coast blockaded without having at sufficient number 
of men-of-war on the spot to make the blockade 
effective. It was not before the Declaration of Paris 
in 1856 that general rules of International Law re- 
garding private property on sea came into existence. 

§ 177. Things began to undergo a change with the 
outbreak of the Crimean War in 1854, when aU the 
belligerents proclaimed that they would not issue 
Letters of Mai'que, and when, further. Great Britain 
declared that she would not seize enemy goods on 
neutral vessels, and when, thirdly, France declared 
that she would not appropriate neutral goods on 
enemy vessels. Although this alteration of attitude 
on the part of the belligerents was originally intended 
for the Crimean War only and exceptiphally, it led 
after the conclusion of peace in 1 856 to the fainpus and 
epoch-making Declaration of Paris,*^ which enacted 
the four rules — (i) that privateering is abolished, 
(2) that the neutral Hag covers enemy’s goods with the 
exception of contraband of war, (3) that neutr^ goods, 
contraband of war excepted, are not liable to capture 
under enemy’s flag, (4) that blockades, in order to be 
binding, must be effective, which means maintained 
by a force sufficient really to prevent access to the 
coast of the enemy. Since, with the exception of a 
few States such as Spaih, the United States of America, 
l^exico, Venezuela, Bolivia, and Uruguay, allmem- 
beA of the Family of Nations are now parties to 

* Boeek, Nos. 3-103, and Geff- ’ See Martens, N.R.Q., XV. 
cken in Holtzendorff,IV. pp. 572- p. 767, and above, vol. I. § 559. 
578, give excellent summaries of See also Gibsoh Bowles, The De- 
the facts. claration of Paris of 1856 (1900). 
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the Declaration of Paris, it mhy well be maintained 
that the quoted rules are general International Law, 
the more so as the non- signatory Powers have hither- 
to in practice always acted in accordance with those 
rules.^ 

§ 178. But, Jhc.,Pficlaration^ not 

tjQiiched,jupon the . , old, j:ule. that psiy&te , en^^^ 

Yfisads,,,jand..piivatfi. ,, thet'aoRomy. . .be 

ijgizg4jipd,,app,ropriate4,.Md^^^^^^^^^^^^^ 

yalid, a,s heretofore. ^ On the other handt tliere 

is a daily , increasing agitatioa for the ahrog?ition ,of 
this rule. Already 

States qI Ajmerica . .stipulated., by article ,23. of their 
Treaty of; hrieudship - that in case of war between the 
parties, each other’s merchan shall not be seized 

Again, in 1871 the United States 
and Italy, by article 1 2 of their Treaty of Commerce,^ 
stipulated that in case of war between the parties 
each other’s merchantmen, with the exception of 
those carrying contraband of war or attempting to 
break a blockade, shall not be seized and appropriated. 
Already in. 182,3 the United States made, the proposal 
ta ..Oreat, Britain, Prance, and Russia ^ for a treaty 
abrogating .the~.jnile that enemy, jnerchantnT,en and 
enemy gaods..thereott.caii be appropriated ; but Russia 
aliffigJLcoepted ,the proposahunder, the.gon that 
all ,,, oth^er. vhay.al. Powers should consent. Again, in 

jR364-onJlm..oiaiasiQn. of the .Declaratfon of 

^ That there is an agitation for is incorrect, for article 12 of this 
the abolition of the Declaration treaty- see Martens, N.R., VII. 
of Paris has been mentioned p. 615— adopts it expressly. , 

above on p. 93, note 2. '• See Martens, N.R.G., 2 n 4 ser. 

^ Martens, li., IV. p« 37. Perels I. p. 57. 

(p. 198) maintains that'this article ^ See Wharton, HI. § 342, pp. 
has not been adopted by the 260 -261. 

Treaty of Commerce between See Wharton, III. § 342, pp 
Prussia and the United States of 270- 287. 

May I, 1828; but this statement 
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XJnitecV Stal«axtttlea,yoIu'ed. to ^ the. Yiatoxy qf 

tha,prmcip]^ th^t- eRejRjLvinerdm 

apj»xj|aiated^makmg, it .a CQRthti^ of their , accession 
to Jfes.Pjclar|btiQ;n, of should 

be,,mcQg»i8^- But again the attempt failed- ptying 
to the^oppQsition,Qfj(^reat Britam^ 

At the outbreak of war in 1866, Prussia and 
Austria expressly declared that they would not seize 
and appropriate each other’s merchantmen. At the 
outbreak of the Franco-German War in 1870, Ger- 
many declared French merchantmen exempt from 
capture, but she changed her attitude M’hen France 
did not act upon the same lines. It should also be 
mentioned that already in 1865 Italy, by article 21 1 
of her Marine Code, enacted that, in case of war 
with any other State, enemy merchantmen not carry- 
ing contraband of war or breaking a blockade shall 
not be seized and appropriated, prturided. .xecipiftcity 
is.granted>. And it should further be mentioned that 
the United States of America made a last attempt ^ to 
secure immunity from capture to enemy merchantmen 
and goods on sea at the Hague Peace Conference. 

It cannot be denied that, as the matter stands, it 
was the opposition of Great Britain which has pre- 
vented the abolition of the rule that private enemy 
vessels and goods may be captured. Public opinion 
in this country is not prepared to consent to the 
abolition of this rule. And there is no doubt that 
the abolition of the rule would involve a certain 

ft. 

amount of danger to a country like Great Britain, 
ivhose position and power depend chiefly upon the 
navy. The possibility of annihilating an enemy’s com- 
merce by annihilating his merchant fleet is a power- 
ful weapon in the hands of a great naval Power. 

* See Holls, The Peace Conference at the Hague, pp. 306-321. 
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Moreover, if enemy mercliantifien are not captured, 
they may be fitted out as cruisers, or at least be 
made use of for the purpose of transport of troops, 
munitions, and provisions,,^ ^ Have not several mari- 
time States made arrangements with their steam- 
ship companies which secure the building of their 
Transatlantic liners on the basis of plans which make 
these merchantmen easily alterable into men-of-warP^ 
And cannot sailors of merchantmen be enrolled in 
the navy ? The argument that it is unjust that 
private enemy citizens should suffer through having 
their property seized has no weight in face of the 
probability that fear of the annihilation of its mer- 
chant fleet in case of war may well deter a State 
intending to go to war from doing so. It is a matter 
for politicians, not for jurists, to decide the question 
whether Great Britain must in the interest of self- 
preservation oppose the abolition of tlie rule that 
sea-borne private enemy property can be confiscated. 
But it is beyond all doubt that the abolition of this 
rule cannot be forced upon Great Britain. And 
many signs portend a gradual change in the opinion 
of the Continental writers on International Law. 
Whereas formerly Continental opinion was nearly 
unanimous in postulating the abolition of the rule, 
the number of those is increasing who defend its pre- 
servation.® 

^ See above, § 84. private enemy property on sea is 

^ See, for instance, Perels, § 36, abundant. The following authors, 
pp. 195-198; Bojjcke, Das Seebeute- besides those already quoted 
recht (1904), pp. 36 47; Dupuis, above at the commencement of 
Nos, 29-31. On the other hand, § 173, may be mentioned :r— 

the Institute of International Law Upton, The Law of Nation^ 
has several times voted in favour affecting Commerce during War 
of the abolition of the rule; see (1863); Cauchy, Du respect de 
Tableau G^*n<5ral de Tlnstitut de la propri^te priv^e dans la guerre 
droit International (1893), pp. maritime (1866); Vidari, Del 
190-193. The literature concern- rispetto della propriety privata 
in g the question of confiscation of fra gli stati in guerra (1867) J 
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§ 179. Be that as itinay, the time is not very for impena- 
distant when the Powers will perforce come to an fi"luon of 
agreement on this as on other points of sea warfare 
in a code of regulations regarding sea warfare as a 
pendant to the Hague Eegulations regarding warfare 
on land. An initiative step has already been taken by 
the United States of America through her Naval War 
Oode^ published in 1900, although she afterwards 
withdrew^ it in 1904. Other States will no doubt 
follow her lead. It will then be comparatively easy 
for them to compromise upon a common code of 
regulations. The interests of neutrals in a maritime 
war make sucli a common code an urgent necessity. 


II 

Attack and Seizure of Enemy Vessels 

Hall, §§ 138 and 148— Lawrence, §§ 205-206 — Phillirnoro, III. §347 — 

Twiss, II. § 73— Halleck, II, pp. 105-108— Taylor, §§ 545- 546 — 

Walker, § 50, p. 147 — Wharton, III. § 345 — Bluntschli, §§ 664-670 — 

Hefftcr, §§ 137- 139 — Bonfils, Nob. 1269 -1271, 1350-1354, 1398-1400 
— Despagnet, Nos, 650-656 — Rivier, § 66 — Calvo, IV. §§ 2368-2378 
—Fiore, III. Nos. 1414- 1424— PiUet, pp. i2o- i28- -PereIs, § 35— 

Testa, pp. i55-i57~Lawrence, War, pp. 48-55, 93 1 11— Ortolan, 

11 . pp. 3 1 "34 — Boeck, Nos, 190 208— Dupuis, Nos. 150-158 — U.S. 

Naval War Code, articles 13 -16. 

§ 180. Whereas in land warfare all sorts of import- 
violence against enemy individuals are the chief IttiLk 

Gessner, Zur Reform des Kriegs- (1899); Leroy, La guerre maritime 
8eerecht8(i875); KlobukowskkDie (1900); Ropcke, Das Secbeuto- 
beebeute Oder das feindlichePri vat- rocht (1904). See also the litera- 
^^^l^hum zur See (1877) ; Blunt- ture quoted by Bonfils, No. 1281, 
schli, Das Beutereoht im Kriege and Boeck, Nos. 382-572, where 
^nd das Seebeutcrecht insbeson- the arguments of the authors 
dere (1878); Boeck, De la pro- against and in favour of the 
pnet 4 priveeennemie sous pavilion present practice are discussed; 
cuneini (1882) ; Dupuis, La guerre ^ See above, vol. I. § 32. 

Maritime et les doctrines anglaises ^ See above, p. 78, note i. 
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means, in sea warfare attack* and seizure of enemy 
vessels are the most important means. For together 
with enemy vessels a belligerent gets hold of the 
enemy individuals and enemy goods thereon, so that 
he can appropriate vessels and goods as well as retain 
those enemy individuals who belong to the enemy 
armed forces as prisoners of war. For this reason 
violence against enemy persons and the other means 
of sea warfare play only a secondary part compared 
with attack and seizure of enemy vessels. On the 
other hand, suclr part is not at all unimportant. For 
a weak naval Power may even restrict the operations of 
her fleet to mere coast defence, and thus totally refrain 
from directly attacking and seizing enemy vessels. 

§ i8i. All enemy men-of-war and other public 
vessels, which are met by a belligerent’s men-of-war 
on the High Seas and within the territorial waters of 
either belligerent, can at once be attacked, and the 
attacked vessel can, of course, defend herself by 
a counter-attack. Enemy merchantmen can be 
attacked only if they refuse to submit to visit after 
having been duly signalled to do so. And no duty 
exists for an enemy merchantman to submit to visit ; 
on the contrary, she can refuse it, and defend herself 
against an attack. But only a man-of-war is com- 
petent to attack raen-of-war as well as merchantmen, 
provided the war takes place between parties to the 
Declaration of Paris, so that privateering is prohibited. 
Any merchantman of a belligerent attacking an 
enemy merchantman would be considered and treated 
as a pirate. However, if once attacked by an enemy 
vessel,, a merchantman is competent to deliver a 
counter-attack and need not discontinue her attack 
because the vessel that opened hostilities takes to 
flight, but can pursue and seize her. And it must be 
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specially observed that* an attack upon enemy vessels 
on the sea can also be made from forces on the shore. 

This is, for instance, done when coast batteries fire 
upon an enemy man-of-war within reach of their guns. 

§ 182. One mode of attack — namely, boarding Attack 
and fighting the crew — which was in use at the time eggcted. 
of sailing ships, and which may be described as a 
parallel to assault in land warfare, is now no longer 
made use of, although, if an instance occurred, 
it would be perfectly lawful. Attack is nowadays 
effected by cannonade, torpedoes, and, if opportunity 
arises, by ramming. Attack on merchantmen will, of 
course, regularly be made by cannonade only, as the 
attacking vessel aims at seizing her on account of her 
value. But, in case the attacked vessel not only takes 
to flight, but defends herself by a counter-attack, all 
modes of attack are lawful against her, just as she 
herself is justified in applying all modes of attack by 
way of defence. 

A new mode of attack which requires special 
attention^ is that through floating mechanical in 
contradistinction to so-called electro-contact mines. 

The latter need not specially be discussed, because 
they are connected with a battery on land, can 
naturally only be laid within territorial waters, and 
present no danger to neutral shipping except on the 
spot where they are laid. But floating mechanical 
mines can tiaturally be dropped as well in the Open 
Sea as in territorial waters ; they can, moreover, drift 
away from the spot where they were dropped to any 
distance and thus become a great danger to naviga- 
tion in general. Mechanical mines were first used by 
both parties in the Eusso- Japanese War during the 

^ See Lawrence, War, pp. 93- a Maritime War (1905), pp. 7-8; 

; Holland, Neutral Duties in Bonlils, No. 1273. 
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blockade of Port Arthur in 1^04, and the question of 
their admissibility was at once raised in the press of 
all neutral countries. A mere literal application of 
the existing rules of International Law concerning 
the means of warfare would lead to the conviction 
that such floating mechanical mines can be made 
use of without restriction, for the Open Sea as well 
as the territorial waters of both belligerents belong to 
the region of war. But such a literal interpretation 
of the law would, I am convinced, meet with the 
opposition of the whole civilised world. It is true 
that neutral shipping near the theatre of war on the 
Open Sea as well as in the territorial waters of both 
belligerents is exposed to many risks and dangers 
indirectly resulting from the operations of warfare. 
But the dangers of ordinary operations in sea war- 
fare are confined to the locality where these opera- 
tions take place, whereas floating mines may drift 
hundreds of miles, and carry a great danger far away 
from the theatre of war. The matter ought to be 
regulated in the following way: — Every belligerent 
is allowed to drop floating mechanical mines inside 
his own or the territorial waters of the enemy, pro- 
vided warning is given to iieutrals to avoid the waters 
concerned. On the Open Sea no dropping of such 
mines is allowed except inside a line of blockade. . In 
any case, all floating mines must be properly moored, 
so as to prevent, as far as possible, their drifting 
away. Under no circumstances and Conditions is it 
allowed to set floating mines adrift. 

§ 183. As soon as an attacked or counter- attacked 
vessel hauls down her flag and, therefore, signals that 
she is ready to surrender, she must be given quarter 
and seized without further firing. To continue an 
attack although she is ready to surrender and to 
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sink her and her crew, would contain a violation of 
customary International Law, and would only excep- 
tionally be admissible in case of imperative necessity 
or of reprisals. 

§ 1 84. Seizure is effected by securing possession of Seizure, 
the vessel through the captor sending an officer and 
some of his own crew on board the captured vessel. 

But if this is for any reason impracticable, the captor 
orders the captured vessel to lower her flag and to 
steer according to his orders. 

§ 185. The effect of seizure is different with regard Effect ot 
to private enemy vessels, on the one hand, and, on the 
other, to public vessels. Seizure of private enemy 
vessels may be described as a parallel to occupation 
of enemy territory in land warfare. Since the vessel 
and the individuals and goods thereon are ac;tually 
placed under the captor’s authority, her officers and 
crew become prisoners of war, and any private 
individuals on board are for the time being submitted 
to the discipline of the captor, just as private indi- 
viduals on occupied enemy territory are submitted to 
the authority of the occupant.^ Seizure of private 
enemy vessels, although the capture is always made 
with the intention of appropriating the vessel and 
her enemy goods, does, however, not vest the property 
finally in the hands of the belligerent whose forces 
effected the capture. The prize has to be brought 
before a Prize Court, and it is the latter’s confirmation 
of the capture through adjudication of the prize 
which makes the appropriation final for the capturing 
belligerent.^ 

Cki the other hand, the effect of seizure of public 
enemy vessels is their immediate and final appropria- 
tion. They may be either taken away into a port or 

* See U.S, Naval War Code, article ii. ^ See below, § 192. 
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at once destroyed. All individuals on board become 
prisoners of war, although, if there should be per- 
chance on board a mere private enemy individual of 
no importance, he would probably not be kept for 
long in captivity, but liberated in due time. As 
regards goods on captured public enemy vessels, 
there is no doubt that the effect of seizure is at once 
the final appropriation of such goods on the vessels 
concerned as are enemy property, and they may 
therefore at once be destroyed, if convenient. Should, 
however, neutral goods be on board a captured enemy 
public vessel, it is a moot point whether or not they 
share the fate of the captured .ship. According to 
British practice they do, but according to American 
practice they do not.^ 

§ 186. According to a general international usage 
enemy vessels engaged in scientific discovery and 
exploration are granted immunity from attack and 
seizure in so far and so long as they themselves 
abstain from hostilities. The usage grew up in the 
the eighteenth century. In 1 766, the French explorer 
Bougainville, who started from St. Malo with the 
vessels “ La Boudeuse ” and “ L’Etoile ” on a voyage 
round the world, was furnished by the British 
Government with safe-conducts. In 1776, Captain 
Copk’s vessels “Eesolution” and “Discovery,” sail- 
ing from Plymouth for the purpose of exploring 
tlie Pacific Ocean, were declared exempt from attack 
and seizure on the part of French cruisers by the 
French Goverment. Again, the French Count 
Lap^rouse, who started on a voyage of exploration in 
1 785 with the vessels “ Astrolabe ” and “ Boussole,” 
was secured immunity from attack and seizure. 
During the nineteenth century this usage became quite 

^ See below, p. 405, note 2, 
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general, and has now ■'almost ripened into a custom ; 
examples are the Austrian cruiser “Novara ” (1859), 
and the Swedish cruiser Vega ” (1878), It must be 
specially observed that it matters not whether the 
vessel concerned is a private or a public vessel.’^ 

§ 187. According to a general custom, which is, 
however, not i-ecognised by Great Britain, coast 
fishing-boats, in contradistinction to boats engaged in 
deep-sea fisheries, are granted immunity from attack 
and seizure as long and in so far as they are unanned 
and are innocently employed in catching and bring- 
ing in fish.^ Already in the sixteenth century 
treaties were concluded between single States stipu- 
lating such immunity to each other’s fishing-boats for 
the time of war. But throughout the seventeenth and 
eighteenth centuries there are instances enough of a 
(iontrary practice, and Lord Stowell refused^ to recog- 
nise in strict law any such exemption, although he 
recognised a rule of comity to that extent. Great 
Britain has hitherto always taken the standpoint that 
any immunity granted by her to fishing-boats was a 
relaxation ^ of strict right in the interest of humanity, 
but evocable at any moment, and that her cruisers 
were justified in seizing enemy fishing boats unless 
prevented therefrom by special instructions on the part 
of the Admiralty.'”’ It ought not, therefore, to. be 
maintained that immunity of lishing-boats is granted by 


‘ Soe U.S. Naval War Code, 
article 13. The matter is dis* 
cussed at some length by Kleen, 
114 210, pp. 503-505. Concern- 
inf the* case of the English 
expftrer Flinders, who sailed 
with the vessel Investigator 
from England, but exchanged her 
for the Cumberland, which was 
seized in 1803 by the French at 
Fort Louis, in Mauritius, as she 
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was not the vessel to which a safe- 
conduct was given, eoe Lawrence, 
§ J05. 1 

^ The Paquette Ilabana, 175, 
United States, 677. SeeU.S. Naval 
War Code, article 14; Japanese 
Prize Law, article 3 (i). 

* Young Jacob and Joanna, 
I Rob. 20. 

* See Hall, § 148. 

' See Holland, Prize Law, § 36. 
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a rule of universal Internatioftal Law. And it must 
be specially observed that boats engaged in deep-sea 
fisheries are not exempt from capture even according 
to the practice of those States which grant immunity 
to coast fishing-boats. 

§ 1 88. During the nineteenth century belligerents 
have several times at the outbreak of war decreed 
that enemy merchantmen, which were on their voyage 
to one of the former’s ports at the outbreak of war, 
should not be attacl^ed and seized during the period 
of their voyage to and from such port. Thus, at the 
outbreak of the Crimean War, Great Britain and 
Prance decreed such immunity for Russian vessels, 
Gerraanv did the same with regard to French vessels 
in 1870,' Russia with regard to Turkish vessels in 
1877, the United States with regard to Spanish 
vessels in 1898, Russia and Japan with regard to 
each other’s vessels in 1904. But there is no rule 
of International Law which obliges a belligerent to 
grant such days of grace, and it is probable that in 
future wars days of grace will not at all be granted. 
The reason is that the steamboats of many countries 
are now built, according to an arrangement with the 
Government of their home State, on special designs 
which make them easily alterable into cruisers, and 
that a belligerent fleet can nowadays not for long 
remain effective without being accompanied by a 
train of transport- vessels, colliers, repairing- vessels, 
and the like.^ 

§ 189. Some instances have occurred when enemy 
vessels which were forced by stress of weather to 
seek refuge in a belligerent’s harbour were granted 

' See, however, above, p. 185 , 

This point is ably argued by Lawrence, War, pp. 54~55* 
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exemption from seizMre.^ Thus, when in 1746, 
during war with Spain, the “ Elisabeth,” a British 
man-of-war, was forced to take refuge in the port of 
Havanna, she was not seized, but was offered facility 
for repairing damages and furnished with a safe- 
conduct as far as the Bermudas. Thus, further, when 
in 1799, during war with France, the “Diana,” a 
Prussian merchantman, was forced to take refuge in 
the port of Dunkirk and seized, she w^s restored by 
the French Prize Court. But all these and other 
cases have not created any rule of International Law 
granting immunity from attack and seizure to vessels 
in distress, and no such rule is likely to grow up, 
especially not as regards men-of-war. 

§ 190. According to the Hague Convention, which 
adapted the principles of the Geneva Convention to 
warfare on sea, hospital ships are inviolable, and may 
therefore be neither attacked nor seized ; see below 
in §§ 204-209. Concerning the immunity of cartel 
ships, see below in § 225. 

§ 19 1. No general rule of International Law 
exists granting enemy mail-boats immunity from 
attack and seizure, but the single States have fre- 
quently stipulated such immunity in the case of war 
by special treaties.^ Thus, for instance, Great Britain 
and France have, by article 13 of the Convention of 
London of 1833,^ stipulated that all mail-boats 
between Great Britain and France shall continue 
navigation in time of war between the parties until 
special notice is given by either of the parties that 
t^je service is to be discontinued, and that before 
su(?h notice the mail-boats shall enjoy immunity from 
attack and seizure. 

‘ See Ortolan, II. pp. 286-291, 505-507. 

Kleen, II. S 2Jo, pp. 492'»494. * See Martens, N.R., XIII 

^ See Kleen, II. § 210, pp. p, 105. 
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Hall, §§ 149-152, 171* 269— Lawrence, §§ 206-209— Phillimore, HI. 
§§ 345 -'381— Twi8S,IL§§ 72-97— Halleck, II. pp.362-431, sio-saa- 
TaylorjSS 552-567 — Wharton, III. § 345— Wheaton §§ 355-394 — 
Bluntschli, §§ 672-673— Heffter, §5 137-138— Geffcken in Holtzen- 
dorff, IV. pp. 588-596— Ullmann, § 16 1 — Bonfils, Nos. 1396 -1440 
— Despagnot, Nos. 657-670 — Rivier, II. § 66 — Calvo, IV. §§ 2294 
2366,V. §§3004 -3034— Fiore, III. Nos. 1426-1443— Martens, II. §§ 
125-126— Fillet, pp. 342-352— Perels, §§ 36, 55-58— Testa, pp. 147- 
160 — Valin, “Traits des prises,” 2 vols. (1758-60), and “ Gommen- 
taire sur I’ordonnance de 1681,” 2 vols. (1766) — Pistoye et Duverdy, 
“Traite des prises niaritimes,” 2 vols. (1855) — Upton, “ The Law of 
Nations affecting Commerce during War ” (1863)— Boeck, Nos. 156 - 
209, 329-380— Dupuis, Nos. 96-149, 282-301. See also the litera- 
ture quoted by Bonfils at the commencement of No. 1396. 

§ 192. It has already been stated above, in § 185, 
that the capture of an enemy private vessel has to 
be confirmed by a Prize Court, and that it is only 
through the latter’s adjudication that the vessel 
becomes finally appropriated. The origin ^ of Prize 
Courts is to be traced back to tlie end of the Middle 
Ages. During the Middle Ages, after the Koman 
Empire had broken up, a state of lawlessness esta- 
blished itself on the High Seas. Piratical vessels of 
the Danes covered the North Sea and the Baltic, and 
navigation of the Mediterranean Sea was threat- 
ened by Greek and Saracen pirates. Merchant- 
men, therefore, associated themselves for mutual 
protection and sailed as a merchant fleet under a 
specially elected chief, the so-called admiral. They 
also occasionally sent out a fleet of armed vessels for 
the purpose of sweeping pirates from certain parts of 

' I follow the excellent summary of the facts given by Twiss, 
II. §§ 74-75. 
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the High Seas. Piratical vessels and goods which were 
captured were divided among the captors according 
to a decision of their admiral. During the thirteenth 
century the maritime States of Europe endeavoured 
to keep order on the Open Sea themselves. By-and- 
by armed vessels were obliged to be furnished with 
Letters Patetit or Letters of Marque from the 
Sovereign of a maritime State, and their captures 
submitted to an official control of such State as had 
furnished them with their letters. A board, called 
the Admiralty, was instituted by maritime States, 
and officers of that Board of Admiralty exercised 
control over the armed vessels and their captures, 
inquiring in each case into the legitimation of the 
(japtor and the nationality of the captured vessel and 
her goods. And when modern International Law had 
grown up, it was a recognised customary rule that in 
time of war the Admiralty of maritime belligerents 
should be obliged to institute a Court or Courts for the 
purpose of deciding in each case of a prize captured by 
public vessels or privateers the question whether the 
capture was lawful or not. These Courts were called 
Prize Courts. This institution has come down to our 
times, and nowadays all maritime States either con- 
stitute permanent Prize Courts, or appoint them 
specially in each case of an outbreak of war. The 
whole institution is essentially one in the interest of 
neiitrals, since belligerents want to be guarded by a 
decision of a Court against claims of neutral States 
regarding alleged unjustified capture of neutral vessels 
and goods. The capture of any private vessel, whether 
pnma facie belonging to an enemy or a neutral, must, 
therefore, be submitted to a Prize Court. But it 
must be emphasised that Prize Courts are not Inter- 
national Courts, but National Courts instituted by 
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Municipal Law, and that the law they administer is 
Municipal Law,^ based on custom, statutes, or special 
regulations of their State. Every State is bound by 
International Law to enact only such statutes and 
regulations ^ for its Prize Courts as agree with Inter- 
national Law. A State may, therefore, instead of 
special regulations, directly order its Prize Courts to 
apply the rules of International Law, and it is under- 
stood that, when no statutes are enacted or regula- 
tions are given, Prize Courts have to apply Inter- 
national Law. Prize Courts may be instituted by 
belligerents in any part of their territory or the terri- 
tories of allies, but not on neutral territory. It would 
nowadays constitute a breach of neutrality on the 
part of a neutral State to allow the institution on its 
territory of a Prize Court.^ 

§ 193. As soon as a vessel is seized she must be 
conducted to a port where a Prize Court is sitting. 
As a rule the officer and the crew sent on board the 
prize by the captor will navigate the prize to the port. 
This officer can ask the master and crew of the vessel 
to assist him, but, if they refuse, they cannot be com- 
pelled thereto. The captor need not accompany the 
prize to the port. In the exceptional case, however, 
where an officer and crew cannot be sent on board 
and the captured vessel is ordered to lower her flag 
and to steer according to orders, the captor must 
conduct the prize to the port. To which port a 
prize is to be taken is not for International Law to 

' See below, § 434. Law has in various meetings oc- 

The constitution and pro* cupied itself with the whole matter 
cedure of Prize Courts in Great of capture, and adopted a bod^ir of 
Britain are settled by the Naval rules in the ‘ B^glement inter* 
Prize Act, 1864 (27 and 28 Viet, national dcs Prises Maritimes,” 
cli. 25), and the Prize Courts Act, which represent a code of Prize 
^^94 (57 ^^nd 58 Viet. ch. 39). Law',* see Annuaire, IX. pp. 218- 
It should be mentioned that 243, but also XVI. pp *44 ^nd 31 1. 
the Institute of International * See below § 327. 
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determine ; the latter «ay8 only that the prize must 
be taken straight to a port of a Prize Court, and only 
in case of distress or necessity is delay allowed. If 
the neutral State concerned gives the permission, the 
prize may, in case of distress or in case she is in such 
bad condition as prevents her from being taken to a 
port of a Prize Court, be taken to a near neutral 
port, and, if admitted, the capturing man-of-war as 
well as the prize enjoy there the privilege of extei-ri- 
toriality. But as soon as circumstances allow, the 
prize must be conducted from the neutral port to that 
of the Prize Court, and only if the condition of the 
prize does not at all allow this, may the Prize Court 
give its verdict in tlie absence of the prize after 
the ship papers of the prize and witnesses have 
been produced before it. The whole of the crew 
of the prize are, as a rule, to be kept on board and 
to be brought before the Prize Court. But if thi.s 
is impracticable, several important members of the 
crew, such as the master, mate, or supercargo, 
must be kept on board, whereas the others may be 
removed and forwarded to the port of the Prize 
Court by other means of transport. The whole of 
the cargo is, as a rule, also to remain on board the 
prize. But if the whole or part of the cargo is in a 
condition which prevents it from being sent to the 
port of the Prize Court, it can, according to the 
merits of the case, either be destroyed or sold in the 
nearest port, and in the latter case an account of the 
sale has to be sent to the Prize Court. All neutral 
goods amongst the cargo are also to be taken to the 
pdrt of adjudication, although they have now, ac- 
cording to the Declaration of Paris, to be restored 
to their neutral owners. But if such neutral goods 
are not in a condition to be taken to the port of 
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adjudication, they may likewise be sold or destroyed, 
as the case may be. 

§ 194. Since through adjudication by the Prize 
Courts the property of captured enemy private 
vessels becomes finally transferred to the belligerent 
whose forces made the capture, it is evident that then 
the captured vessel as well as her cargo may be 
destroyed. On the other hand, it is likewise evident 
that, since a verdict of a Prize Court is necessary 
for the appropriation of the prize to become final, 
a captured merchantman must as a rule not be de- 
stroyed instead of being conducted to the port of a 
Prize Court. There are, however, exceptions to the 
rule, but no unanimity exists in theory and practice 
as regards those exceptions. Whereas some ' consider 
the destruction of a prize allowable only in case of 
imperative necessity, others * allow it in nearly every 
case of convenience. Thus, the Government of the 
United States of Amerirsa, on the outbreak of war 
with England in 1812, instructed the commanders of 
her vessels to destroy at once all captures, the very 
valuable excepted, because a single cruiser, if ever 
so successful, could man a few prizes ovdy, but by 
destroying ea(;h capture would be able to continue 
capturing, and thereby diminish (jonstantly the enemy 
merchant fleet. ^ And during the Civil War in 
America the cruisers of the Southern Confederated 
States destroyed all enemy prizes because there was 
no port open for them to bring prizes to. According 
to British practice,** the captor is allowed to destroy the 
prize in only two cases — namely, first, when the priz(^ 

/J 

* See, for instance, Bluntschli, U.S. Naval War Code {article 

§ 672. 14) allows the destiniction “ in case 

* See, for instance, Martens, of military or other necessity.” 

§ 126, who moreover makes no * See Holland, Prize Law, §§ 
difference between the prize being 303-304. 
an enemy or a neutral ship. 
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is in such a conditiofl as prevents her from being 
sent to any port of adjudication ; and, secondly, when 
the capturing vessel is unable to spare a prize crew^ 
to navigate the prize into such a port. The Regie- 
ment international des prises maritimes of the Insti- 
tute of International Law enumerates b}^ its § 50 live 
cases in which destruction of the capture is allowed 
— namely (i) when the condition of the vessel and the 
weather make it impossible to keep the prize afloat ; 
(2) when the vessel navigates so slowly that she canivot 
follow the captor and is therefore exposed to an easy 
recapture by the enemy ; (3) when the approacli of a 
superior enemy force creates the fear that the prize 
might be recaptured by the enemy; (4) wheU the 
I/aptor cannot spare a prize crew ; (5) when the port 
of adjudication to which the prize might be taken 
is too far from the spot where the ca2)ture was made. 
Be that as it may,' in every c;ase of destruction of 
the vessel the captor must remove crew, ship papers, 
and, if possible, the cargo, beloie the destruction of 
the prize, and must afterwards send crew, papers, 
and cargo to a port of a Prize Court for the purpose 
of satisfying the latter that both the capture and the 
destruction were lawful. 

But if destruction of a captured enemy mercfliant- 
nian can exceptionally be lawdul, the question as to 
indemnities to be paid to the neutral owners of goods 
carried by the destroyed vessel requires attention. 
It seems to be obvious that, if the destruction of the 
vessel herself was lawful, and if it was not possible to 
rejnove her cargo, no indemnities need be paid. An 
■ illustrative case happened during the Franco-German 
War. On October 21, 1870, tlie French cruiser 

^ ^rhe whole matter is tho- and Calvo, V. §§ 3028 3034. As 
discussed l>y Booeh, Kos. repjards destruction of a neutral 
268-285; Dupuis, Nos. 262-268, prize, see below, § 431. 
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“ Dessaix ” seized two Germiin merchantmen, the 
“Ludwig” and the “Vorwarts,” but burned them 
because she could not spare a prize crew to navigate 
the prizes into a French port. The neutral owners 
of part of the cargo claimed indemnities, but the 
French Conseil d’Stat refused to grant indemnities on 
the ground that the action of the captor was lawful.^ 
§ 195. Although prizes have regularly to be 
brought before a Prize Court, International Law 
nevertheless does not forbid the ransoming of the 
captured vessel either at once after the capture or 
after she has been conducted to the port of a Prize 
Court, but befoi'e the Court has given its verdict. 
However, the practice of accepting and paying- 
ransom, which grew up in the seventeenth century, is 
in many countries now prohibited by Municipal Law. 
Thus, for instance, Great Britain by section 45 of the 
Naval Prize Act, 1864, prohibits ransoming except 
in such cases as may be specially provided for by 
an Order of the King in Council. Where ransom is 
accepted, a contract of ransom is entered into by the 
captor and the master of the captured vessel ; the 
latter gives a so-called ransom biU to the former, in 
which he promises the amount of the ransom. He is 
given a copy of the ransom bill for the purpose of a 
safe-conduct preventing his vessel from again being 
captured, under the condition that he keeps the 
course to such port as is agreed upon in the ransom 
bill. To secure the payment of ransom, an officer 
of the captured vessel can be retained as hostage, 
otherwise the whole of the crew is to be libe- 
rated with the vessel, ransom being an equivalent 
for both the restoration of the prize and the re- 
lease of her crew from captivity. As long as the 

' See Calvo, V. 5 3033 ; Dupuis, No. 262 ; Hall, 5 269. 
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ransom bill is not paid, the hostage can be kept in 
captivity. But it is exclusively a matter of Municipal 
Law of every State to determine whether or not the 
captor can sue upon the ransom bill, if the ransom 
is not voluntarily paid.^ Should the capturing 
vessel, with the hostage or the ransom bill on board, 
be captured herself and thus become a prize of the 
enemy, the hostage is liberated, the ransom bill 
loses its effect, and it need not now be paid.^ 

§ 196. A prize is lost — (i) when the captor inten- Loss of 
tionally abandons her, (2) when she escapes through especially 
being rescued by her own crew, or (3) when she is 
recaptured. Just as through capture the prize be- 
comes, according to International Law, the property of 
the belligerent whose forces made the prize, provided 
a Prize Court confirms the capture, so such property 
is lost when the prize vessel becomes abandoned, or 
escapes, or is recaptured. And it seems to be obvious, 
and everywhere recognised by Municipal Law, that as 
soon as a captured enemy merchantman succeeds in 
escaping, the proprietorship of the former owners 
revives ipso facto. But the case is different when a 
captured vessel, whose crew remain prisoners on 
board the capturing vessel, is abandoned and after- 
wards met and taken possession of by a neutral 
vessel or by a vessel of her home State. It is cer- 
tainly not for International Law to determine whether 
or not the original proprietorship revives through 
abandonment. This is a matter of Municipal Law. 

^ See Hail, § 151, p. 479: — for the recovery of his freedom.” 

“^he English Courts refuse to The American Courts, in contra- 
aco«pt such arrangements (for distinction to the British, recog- 
ransom) from the effect of the rule nise ransom bills, 
that the character of an alien ^ The matter of ransom is 
enemy carries with it a disability treated with great lucidity by 
to sue, and compel payment of the Twiss, 11 . §§ 180-183; Boeck, 
debt indirectly through an action Nos. 257-267 ; Dupuis, Nos. 269- 
brought by the imprisoned hostage 277. 
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The case of recapture is likewis‘e different from escape. 
Here too Municipal Law has to determine whether 
or not the former proprietorship revives, since Inter- 
national Law lays down the rule only that recapture 
takes the vessel out of the property of the enemy and 
brings her into the property of the belligerent whose 
forces made the recapture. Municipal Law of the 
individual States has settled the matter differently. 
Thus, Great Britain, by section 40 of the Naval 
Prize Act, 1864, enacted that the recaptured vessel, 
except when she has been used by the captor as a 
sliip of war, shall be restored to her former owner on 
his paying one-eighth to one-fourth, as the Prize 
Court may award, of her value as prize salvage, no 
matter if the recapture was made before or after the 
enemy Prize Court had conhrmed the capture. Other 
States restore a recaptured vessel only when the 
recapture was made within twenty-four hours ^ after 
the capture occurred, or before tlie captured vessel 
was conducted into an enemy port, or befoi'e slie was 
condemned ]jy an enemy Prize Court. 

§ 197. Through being captured and afterwards con- 
demned by a Prize Court, a captured enemy vessel 
and captui’ed enemy goods become the property 
of the belligerent whose forces made the capture. 
What becomes of the prize after the condemnation 
is not for International, but for Municipal Law to 
determine. A belligerent can hand the prize over tf) 
the officers and crew who made the capture, oi* can 
keep her altogether for himself, or can give a share to 
those who made the capture. As a rule, prizes ar« 
sold after they are condemned, and the whole or a 
part of the net proceeds is distributed among the 
officers and crew who made the capture. Por Great 
' So, for instance, France; see Dupuis, Nos, 278-279. 
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Britain this distribution is regulated by the “ Royal 
Proclamation as to Distribution of Prize Money ” of 
August 3, 1886.^ There is no doubt whatever that, 
if a neutral subject buys a captured ship after her 
condemnation, she cannot be attacked and captured 
by the belligerent to whose subject she formerly 
belonged, although, if she is bought by an enemy 
subject and afterwards captured, she might be 
restored ^ to her former owner. 

§ 198. It has been already stated above in § 92 
that merchantmen owned by subjects of neutral 
States but sailing under enemy flag are vested with 
enemy character. It is, therefore, evident that they 
may be captured and condemned. As at present no 
non-littoral State has, in fact, a maritime flag, 
vessels belonging to subjects of such States are 
forced to navigate under the flag of another State, ^ 
and they are, therefore, in case of war exposed to 
capture. As this is rather hard, it may, perhaps, be 
expected that in future belligerents will instruct their 
Prize Courts to release such vessels provided the 
owners furnish proof of the neutral ownership and 
the necessity for them to sail under the enemy’s flag. 
A remarkable case occurred during the Franco- 
German War. In January 187 1 the “ Palme,” a vessel 
belonging to the Missionary Society of Basle, was 
captured by a French man-of-war, and condemned by 
the Prize Court of Bordeaux. The owners appealed 
and the French Conseil d’Etat set the vessel free, 
because equity demanded the fact to be taken into 
consideration that Swiss subjects owning vessels were 
' obliged to have them sailing under the flag of another 
State. This Court further remarked that, although 

^ See Holland, Prize Law, pp. ’ See above, § 196. 

H2-150. * See above, vol I. § 261. 
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a man-of-war would always bfe justified in capturing 
such a vessel on account of her ship papers, the 
owners would be authorised Jo furnish the proof of 
the neutral ownership of , the vessel, and of the 
absence of maki Jides in having her sailing under the 
enemy flag.^i ' ' 

§ 199. Since enemy vessels are liable to capture, 
the question must be taken into consideration 
whether the fact that an enemy vessel has been sold 
during the war to a subject of a neutral or to a 
subject of the belligerent State whose forces seized 
her, has the effect of excluding her appropriation.’ 
It is obvious that, if the question is answered in the 
affirmative, the owners of enemyjvessels can evade 
the danger of having their property captured by 
selling their vessels. Now there is no general rule 
of International Law which answers the question. 
The rule ought to be that, since’comraerce between 
belligerents’ subjects and neutral siibjects is not at 
all prohibited through the outbreak of war, a bona 
Me sale of enemy vessels should have the effect of 
freeing such vessels from appropriation, as they are, 
in fact, no longer enemy property. But the practice 
among the States varies. Tims, France® does 
not recognise any such sale after the outbreak of 
war. On the other hand, the practice of Great 
Britain ^ and the United States of America ® recognises 
such sale, provided it was made bona fide, and the 
new owner has actually taken possession of the sold 
vessel. Therefore, if the sale was contracted in 

' Bee Kivier, II. pp. 343 - 344 . ^ See Dupuis, Nos. 96-97. * «■ 

and Dupuis, No. 158. < The Seohs Geschwistem, 4 

“ See Holland, Prize Law, § 19; Bob. 100; the Jemmy, 4 Bob. 
Hall, § 171 ; Twiss, II. §§ 162-163 ; 31 ; the Omnibus, 4 Rob. 71. 
PhUlimore, III. S 386: Boeck, The Benito Eetenger, 176, 
Nos. 178-180; Dupuis, Nob. 117- United States, 568. 

129; Bonfils, Nos. 1344-1349. 
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transitu, the vessel having started her voyage as an 
enemy vessel, the sale is not recognised, when the 
vessel is detained on her voyage, before the new 
owner has actually taken possession of her.^ 

§ 200. If a captured enemy vessel carries goods 
consigned, by enemy subjects to sub|edtB of neutral 
States, or to subjects of the belligerent whose forces 
captured the vessel, they may not be appropriated, 
provided the consignee can prove that he is the owner. 
As regards such goods found on captured enemy 
merchantmen as are consigned to enemy subjects 
but have been sold in transitu to subjects of neutral 
States, there is no unanimous practice of the different 
States in existence. British ^ and American ^ practice 
refuse to recognise such sale in transitu under all 
circumstances and conditions, if the vessel concerned is 
captured before the neutral buyer has actually taken 
possession of the goods. On the other hand, French ® 
practice recognises such sale in transitu provided it 
can be proved that the transaction was made hona 
fide. 


^ The Vrow Margaretha, i 
.Rob. 336; the Jan Frederick, 
5 Rob. 128. 

" See Hall, § 172 ; Twiss, II. §§ 
162, 163; Phillirnore, III. §§ 387, 
388; Dupuis, Nos. 141-149; Boeck, 
Nob. 182, 183. 


’’ The Jan Frederick, 5 Rob. 
128. 

‘‘ The Ann Green, i Gallison, 
274. 

See Boeck, l.c,, No. 162; Du- 
puis, No. 142. 
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IV 

Violence against Enemy Persons 

Boe the literature quoted above at the commencement of § 107. Bee 
also Bonfils, No. 1273. 

§ 201. As regards killing and wounding combat- 
ants in sea warfare and the means used for that pur- 
pose, customary rules of International Law are in 
existence according to which only those combatants 
can be killed or wounded who are able and willing to 
fight or who resist capture. Men disabled by sick- 
ness or wounds, or such men as lay down arms and 
surrender or do not resist capture, must be given 
quarter, except in. a case of imperative necessity or 
of reprisals. Poison, and such arms, projectiles, and 
materials as cause unnecessary injury, are prohibited, 
as is also killing and wounding in a treaerherous way.* 
The Declaration of St. Petersburg “ and the Hague 
Declaration prohibiting the use of expanding (Dum- 
Dum)^ bullets, apply to .sea warfare as well as to land 
warfare, as also did the now expired Hague Decla 
rations concerning projectiles and explosives launched 
from balloons, and projectiles diflusing asphyxiating 
or deleterious gases.^ 

All combatants, further, all officers and members 
of the crews of merchantmen can be made prisoners 
of war.'^ As soon as such prisoners are landed their 


^ Bee the corresponding rules 
for warfare on land, which are dis- 
cussed above in §§ 108-1 10. See 
also U.S. Naval Warjfpode, 
article 3. 

See above, § 11 1. 

’ See above, §112. 

* See above, §§ 113 and 114. 


This is pretty generally recog- 
nised, but was refused recognititim 
by Count Bismarck during®’the * 
Franco -German AVar (see below, 

§ 249) and is still denied by some 
, German publicists, as, for instance, 
Lueder in Holtzendorff, IV. p. 479 i 
note 6. 
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treatment falls under ’ articles 4-20 of the Hague 
Kegulations. As long, however, as they are on 
board, the old customary rule of International Law, . 
that prisoners must be treated humanely, ‘ and not 
like convicts, must be complied with. The Hague 
Convention for the adaptation of the Geneva Conven- 
tion to sea warfare enacts, however, some rules con- 
cerning the shipwrecked, the wounded, and the sick 
who through falling into the hands of the enemy 
become prisoners of war.^ 

§ 202. Just as military forces consist of combat- 
ants and non-combatants, so do naval forces of belli- 
gerents. Non-combatants, as, for instance, stokers, 
surgeons, chaplains, members of the hospital staff, 
and the like, who do not take part in the fight- 
ing, may not be attacked directly and killed or 
wounded.® But they are exposed to all injuries 
indirectly resulting from attacks on and by their 
vessels. And they cap certainly be made prisoners 
of war, with the exception of members of the reli- 
gious, medical, and hospital staff, who are inviolable 
according to article 7 of the Hague Convention for 
the adaptation to maritime warfare of the principles 
of the Geneva Convention.^ 

§ 203. Since and so far as enemy individuals who 
are on board an attacked or seized enemy vessel and 
do not belong to the naval forces do not take part 
ill the fighting, they may not directly be attacked and 
killed or wounded, although they are exposed to all 
injury indirectly resulting from an attack on or by 
tl^ir vessel. If they are mere private individuals, 
*the^ can only exceptionally under the same 

' See Holland, Prize Law, $249, ’ See U.S. Naval War Code, 

end U.S. Naval War Code, > article 3. 
wticles 10, II. ^ See below, § 209. 

See below, § 205. 

VOL. II. P 
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circumstances as private individuals on occupied 
territory be made prisoners of war.* But they are 
nevertheless, for the time they are on board the 
captured vessel, under the discipline of the captor. 
All restrictive measures against them which are 
necessary are therefore lawful, as are also punish- 
ments, in case they do not comply with lawful orders 
of the commanding officer. If they are enen^y 
officials in important positions,^ they can be made 
prisoners of war. 


V 

Treatment op Wounded and Shipwrecked. 

Perels, § 37 — Fillet, pp. 188-191 — Bonfils, No. 1280— U.S. Naval War 
Code, articles 21-29 — Ferguson, § **The Red Cross Alliance at Sea’' 
(1871) — Houette, *‘Dg Textension desprincipes do la Convention de 
Geneve aux victiines des guerres maritimes” (1892) — Cauwes, 
“L’extension des principes dels Convention de Geneve aux guerres 
maritimes” (1899) — Holls, “The Peace Conference at tho Hague” 
(1900), pp. I20-132--Fauchille in R.G., VI. (1899), pp. 291-302— 
Bayer, in R.G., VIIL (1901), pp. 225-230. See also the literature 
quoted above at the commencement of § 118. 

§ 204. Soon after the Geneva Convention the 
necessity of adapting its principles to naval warfare 
was generally recognised, and among the non-ratified 
additional articles to the Geneva Convention signed 
at the Congress convened in 1 868 at Geneva were 
nine which undertook such an adaptation. But it 
was not until the Hague Peace Conference in 1899 
that an adaptation came into legal existence. T.M® - 
adaptation is contained in the “ Convention,® for the 

* See U.S. Naval War Code, * Martens, N.R.G., 2nd ser, 

article n, and above, § 1 16. XXVI. p. 979. 

* See above, $ ii 7 « 
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Adaptation to Maritim’e Warfare of the Principles of 
the Geneva Convention of August 22, 1864.” This 
Convention contains fourteen articles, which not only 
provide rules regarding the treatment of wounded, 
sick, and shipwrecked sailors and marines, but, in 
the interest of such wounded, sick, and shipwrecked 
individuals, provide also rules regarding (i) hospital 
ships, (2) neutral ships taking or having on board 
belligerents’ wounded, sick, or shipwrecked, (3) further, 
the religious, medical, and hospital staff of captured 
ships. The original Convention contained also, in 
its tenth article, the following stipulation: — “The 
shipwrecked, wounded, or sick, who are landed at a 
neutral port with the consent of the local authorities, 
must, failing a contrary arrangement between the 
neutral State and the belligerents, be guarded by the 
neutral State, so that they cannot again take part in 
the military operations. The expenses of entertain- 
ment and internment shall be borne by the State to 
which the shipwrecked, wounded, or sick belong.” 
But as Great Britain, Germany, the United States, 
and Turkey in signing the Convention reserved 
special liberty of action with regard to this tenth 
article, all the parties agreed upon the suggestion of 
Kussia to ratify the Convention with exclusion of 
article 10, by inserting in the act of ratification a 
copy of the Convention in which the text of article 10 
is replaced by the word Exclu} Thus article 10 was 
dropped, but the original numbering of the articles 
remains. 

• § 205. Enemy sailors and soldiers who are taken 
on board when sick or wounded must be protected 
and tended by the captors (article 81 . All enemy 
shipwrecked, wounded, or sick, who fall into the 

^ See above, vol. I. § 517, note 4, and Holla, l.c., p. 128. 
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hands of a belligerent are prisoners of war. It is 
left to the captor to deteiTnine whether they are to 
be kept on board or to be sent to a port of his own 
country, or neutral port, or even a hostile port ; and 
in the last case such repatriated prisoners must be 
prevented by their Government from again serving 
in the war (article 9). 

Hospital § 206. Articles i to 5 deal with so-called hospital 

Ships. ships, of which three different kinds are distinguished 
— namely (i) military hospital ships, (2) hospital ships 
equipped by private individuals or relief societies of 
the belligerents, and (3) hospital ships equipped by 
private neutral individuals and neutral relief societies. 

Military hospital ships are ships constructed or 
assigned by States specially and solely for the purpose 
of assisting the wounded, sick, and shipwrecked. 
Their names must be communicated to the belli- 
gerents at the commencement of or during hostilities, 
and in any case before they are employed. They 
must be respected by the belligerents, they cannot be 
captured while hostilities last, and they are not on 
the same footing as men-of-war during their stay in 
a neutral port. 

Hospital ships equipped wholly or in part at the 
cost of private individuals or officially recognised 
relief societies of the belligerents must be respected 
by either belligerent, and are exempt from capture, 
provided their home State has given them an official 
commission and has notified their names to the other 
belligerent at the .commencement of or during hos- 
tilities, and in any case before they are employed. 
They must, further, be furnished with a certificate 
from the competent authorities declaring that they 
had been under the latter’s control while fitting out 
and on final departure. 
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Hospital ships equipped wholly or in part at the 
cost of private individuals or officially recognised 
relief societies of neutral States must likewise be 
respected, and are exempt from capture, provided 
their home State has given them an official com- 
mission and notified their names to the belligerents 
at the commencement of or during hostilities, and in 
any case before they are employed. 

All military and other hospital ships must afford 
relief and assistance to the wounded, sick, and ship- 
wrecked of either belligerent. The respective 
Governments are prohibited from using these ships 
for any military purpose. The commanders of 
these vessels must not in any way hamper the move- 
ments of the combatants, and during and after an 
engagement they act at their own risk and peril. 
Both belligerents have a right to control and visit 
all military and other hospital ships, to refuse their 
assistance, to order them off, to make them take a 
certain course, to put a commissioner on board, and, 
lastly, to detain them temporarily, if important cir- 
cumstances require this. In case a hospital ship 
receives orders from a belligerent, these orders must, 
as far as possible, be inscribed in the ship papers. 

For the purpose of defining the status of hospital 
ships when entering neutral ports an International 
Conference met at the Hague in 1 904, where Germany, 
Austria-Hungary, Belgium, China, Korea, Denmark, 
Spain, the United States of America, France, Greece, 
Guatemala, Italy, Japan, Luxemburg, Mexico, Hol- 
Jand, Persia, Portugal, Roumania, Russia, Servia, 
atid Siam were represented. Great Britain, however, 
did not take part. The following is the text of the 
six articles of the Convention signed by all the repre- 
sentatives : — 
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Article i. — Hospital ships fulfilling the conditions 
prescribed in articles i, 2, and 3 of the Convention con- 
cluded at the Hague on July 27, 1899, for the adaptation 
of the principles of the Geneva Convention of August 22, 
1864, to naval warfare shall in time of war be exempt in 
the ports of the contracting parties from all dues and taxes 
imposed on vessels for the benefit of the State. 

Article 2. — The provision contained in the preceding 
article shall not prevent the exercise of the right of search 
and other formalities demanded by the fiscal and other 
laws in force in the said ports. 

Article 3. — The regulation laid down in article i is 
binding only upon the contracting Powers in case of war 
between two or more of themselves. The said rule shall 
cease to be obligatory as soon as in a war between any of 
the contracting Powers a non-contracting Power shall 
join one of the belligerents. 

Article 4. — The present Convention, which bears date 
of this day and may be signed up to October i, 1905, by 
any Power which shall have expressed a wish to do so, 
shall be ratified as speedily as possible. The ratifications 
shall be deposited at the Hague. On the dej^osit of the 
ratifications, a proc 7 ' s-verbal shall be drawn up, of which 
a certified copy shall be conveyed by diplomatic channels, 
after the deposit of each ratification, to all the contracting 
Powers. 

Article 5. — Non-signatory Powers will be allowed to 
adhere to the present convention after October i, 1905. 
For that purpose they will have to make known the fact 
of their adhesion to the contracting Powers by means of a 
written notification addressed to the Government of the 
Nethprlands, which will be communicated by that Govern- 
ment' to all the other contracting Powers. 

Article 6. — In the event of any of the high contracting 
parties denouncing the present Convention, the denunofa- 
tion shall only take effect after notification has been made 
in writing to the Government of the Netherlands and 
communicated by that Government at once to all the 
other contracting Powers. Sucb> denunciation shall be 
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effective only in respect of the Power which shall have 
given notice of it. 

§ 207. All military hospital ships must be painted 
white outside with a horizontal band of green about 
one metre and a half in breadth. Other hospital 
ships must also be painted white outside, but with 
a horizontal band of red. All boats and small craft 
of hospital ships used for hospital work must also 
be painted white. And besides being obliged to be 
painted in a distinguishing colour, all military and 
other hospital ships (article 5) must hoist, together 
with their national flag, the white flag with a red 
cross provided by the Geneva Convention. Although 
here too the red cross is expressly stipulated as the 
distinctive emblem, there is no objection to non- 
Christian States who object to the cross on religious 
grounds adopting another emblem. The committee 
of the Hague Peace Conference, which prepared the 
Convention for the adaptation of the principles of the 
Geneva Convention to naval warfare, took official 
notice of a declaration of the Persian delegate that 
Persia would, instead of the red cross, adopt a red 
sun, and of a declaration of the Siamese representa- 
tive that Siam reserved the right to adopt, instead of 
the red cross, a symbol sacred in the Buddhistic cult. 
And it is certain that Turkey will here too adopt the 
red crescent instead of the cross.* 

§ 208. Neutral merchantmen, yachts, and other 
vessels, which have or take on board sick, wounded, 
or shipwrecked of the belligerents, cannot be captured 
f«r so doing, although they are liable to capture for 
any violation of neutrality they may have committed 
(article 6). By this rule a belligerent is prevented 
from capturing the merchantmen concerned for 

* See above, § 123, and Holla, l.c., pp. 125-126. 
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so-called analogous of contraband — that is, carriage 
of persons or despatches for the enemy.^ But the 
convention does not comprise any rule concerning 
the question what is to be done with the rescued men, 
whether wounded or sick or simply shipwrecked and 
therefore able to fight again after having been rescued. 
Must they bq given up^on request to the other party r 
If not, Cffiv ^ey be allowed to return home ? Are 
they bound pot to take up arms again during the 
war? The United States proposed some additional 
articles to the Convention which would have settled 
the, jnatter, but withdrew the proposal afterwards.^ 
The question is therefore not settled, and belligerents 
can act at will in the matter. 

That neutral men-of-war cannot be seized for 
taking shipwi'ecked, wounded, and sick on board is 
a matter ‘of course. But as regards this case too, 
the question of the final disposal of the rescued is not 
settled, especially as the original article lo of the 
Convention has been dropped before ratification.® 

§ 209. Whatever vessel is captured, her religious, 
medical, and hospital staff is inviolable, and its 
members cannot be made prisoners of war, but they 
must continue to discharge their duties while neces- 
sary. And if they do this, the belligerent into whose 
hands they have fallen has to pay them their salaries. 
They can leave the ship, when the commander-in- 
chief considers it possible, and on leaving they are 
allowed to take with them all surgical articles and 
instfurnents which are their private property (article 7). 

’ .See below, f 408. ’ See below, §348, and Luwrejj!!*', 

^“Pee Holls, l.c., p. 131. War, pp. 63-75. 
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Espionage, Treason, Buses 


See the literature quoted above at the commencement of 
§§ 159 and 163. 

§ 210. Espionage and treason do nob,., play the 
sanih part in sea warfare as in land warfare,* still 
they may occur and be made use of by belligerents. 
But it must be specially observed that, since the 
Hague Regulations deal only with land warfare, the 
legal necessity of trying a spy by court-martial 
according to article 30 of these Regulations does not 
exist for sea warfare, although such trial by court- 
martial is advisable. 

§ 2 1 1 . Ruses are customarily allowed #ithin the 
same limits in sea warfare as in land warfare, perfidy 
being excluded. As regards the use of a false flag, 
it is by most publicists considered perfectly lawful 
for a man-of-war to use a neutral’s or the enemy’s 
flag (i) when chasing an enemy vessel, (2) when 
trying to escape, and (3) for the purpose of drawing 
an enigiay vessel into action.^ On the other hand, it 


^ See above, §§ 159-162. 

^ The use of a false flag on the 
part of a belligerent man-of-war 
is analogous to the controverted 
>ise of the enemy flag and the 
like in land warfare ; see above, 

164. British practice — see Hol- 
land, Prize Law, § 200 — penuita 
the use of false colours. U.S. 
Naval War Code, article 7, for- 
bids it new altogether, whereas 
as late as 1 898, during the war with 
ppain in consequence of the Cuban 
insurrection, two American men- 
of-war did make use of the Spanish 
flag (see Perels, p. 183). And 
uunng the war between 'S'lrhey 


and Russia, in 1877, Russian 
men-of-war in the Black Sea 
made use of the Italian flag (see 
Martens, II. § 103, p. 566). The 
question of the permissibility of 
the use' of a neutral or enemy 
flag is answered in the aflirmative, 
among others, by Ortolan, II. p. 29; 
Fiore, III. No. 1340; Perela, § 35, 
p. 183; Fillet, p. iiS; Boqfils, 
No. 1274; Calvo, IV. 2106;^ Hall, 
§ 187. See also Fillet in R-ltl., V. 
(1898), pp. 444- 451. But see the 
arguments against the use of a 
false |flag ,m Pradier-Fodere, VI. 
No. 2760*1 
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is universally agreed that immediately before an 
attack a vessel must fly hier national flag. Halleck 
(I. p. 568) relates the following instance: In 1783 
the “ Sybille,” a French frigate of thirty-eight guns, 
enticed the British man-of-war “ Hussar ” by dis- 
playing the British flag and intimating herself to be 
a distressed prize of a British captor. The “ Hussar ” 
approached to succour her, but the latter at once 
attacked the “ Hussar ” without showing the French 
flag. She was, however, overpowered and captured, 
and the commander of the “ Hussar ” publicly broke 
the sword of the commander of the “ Sybille,” whom 
he justly accused of perfidy, although the French 
commander was acquitted when subsequently 
brought to trial by the French Government. Again, 
Halleck (I. p. 568) relates: In 1 8 1 3 two merchants 
of Hew York carried out a plan for destroying the 
British man-of-war “ Ramillies ” in the following way. 
A schooner with some casks of flour on deck was 
expressly laden with several casks of gunpowder 
having trains leading from a species of gunlock, 
which, upon the principle of clock-work, went off 
at a given period after it had been set. To entice 
the “ Eamillies ” to seize her, the schooner came up, 
and the “ Eamillies ” then sent a boat with thirteen 
men and a lieutenant to cut her off. Subsequently 
the crew of the schooner abandoned her and 
she blew up with the lieutenant and his men on 
board. 

Vattel (ni. § 178) relates the following case of 
perfidy: In 1755, during war between Great Britain^ 
and France, a British man-of-war appeared off Calais, 
made signals of distress for the purpose of soliciting 
French vessels to approach to her succour, and 
seized a sloop and some sailors who came to bring 
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her help. Vattel is not certain himself whether this 
case is a fact or fiction. But be that as it may, there 
is no doubt that, if the case be true, it is an example 
of perfidy which is not allowed. 


VII 

Requisitions, Contributions, Bo.mbartoient 

Hall, § 140* — Lawrence, § 229— Taylor, § 499— Bonfils, No. 1277 — 
Despagnet, No. 616 — Fillet, p. 117 -Pcrels, § 35, p. 181— Holland, 
Studies, pp. 96-1 1 1 — Dupuis, Nos. 67 73. 

§ 212. No case has to my knowledge hitherto 
occurred in Europe ^ of requisitions or contributions 
imposed by naval forces upon enemy coast towns. 
The question whether or not such requisitions and 
contributions would be lawful became of interest 
through an article on naval warfare of the future, 
published in 1882 by the French Admiral Aube in 
the “ Revue des Deux Mondes ” (vol. 50, p. 331). Aube 
pointed out that one of the tasks of the fleet in sea 
warfare of the future would be to attack and destroy 
by bombardment fortified and unfortified military 
and commercial enemy coast towns, or at least to 
compel them mercilessly to requisitions and con- 
tributions. As during the British naval manoeuvres 
of 1888 and 1889 imaginary contributions were im- 
posed upon several coast towns. Hall, §140*, takes the 
jiuestion into consideration under what conditions 
requisitions and contributions would be lawful in sea 
warfare. Hall concludes, after careful consideration, 

^ Holland, Studies, p. loi, mentions a case which occurred in South 
Amenca in 1871. 
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that such requisitions and contributions may be 
levied, provided a force is landed which actually 
takes possession of the respective coast town and 
establishes itself there, although only temporarily, 
until the imposed requisitions and contributions have 
been complied witli ; that, however, no requisitions or 
contributions could be demanded by a single message 
sent on shore under threatened penalty of bombard- 
ment in ease of refusal. There is no doubt that Hall’s 
arguments are logically correct. But whether tlie 
practice of sea warfare in future will be in accordance 
with tlie rules laid down by Hall is at least doubtful. 
Hall starts from the principles regarding requisi- 
tions and contributions in land warfare, yet it is not 
at all certain that the naval Powers would consider 
themselves bound by these principles as regards 
maritime operations. Be that as it may, the fact is 
certain that articles 51 and 52 of the Hague Eegula- 
tions apply to land warfare only.* 

§ 213. There is no doubt whatever that enemy 
coast towns which are defended can be bombarded 
by naval forces, either acting independently or in 
cO'^pperation with a besieging army. But the ques- 
tion*^ is whether or not open and undefended coast 
places can be bombarded by naval forces. The 
Institute of International Law appointed in 1895 at 
its meeting at Cambridge a committee to investigate 
the matter. The report ^ of this committee, drafted 
by Professor Holland with the approval of the Dutch 
General Den Beer Portugael, and presented 1111896 

* The Institute of Inter- below, p. 222. U.S. Naval^^Waj 
national Law has touched upon Code, article 4, allows “ reason- 
the question of requisitions and able ” requisitions, but no contri- 
contributions in sea warfare in butions, since “ ransom ” is not 
article 4, No. i, of its rules allowed. 

regarding the bombardment of '•* See Annuaire, XV. (1896), pp* 
open towns by naval forces ; see 1 48- 1 50. 
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at the meeting at Venice,^ is of such interest that I 
think it advisable to reproduce here in translation 
the following chief parts of it,: — 

When the Prince de Joinville recommended in 1844, 
in case of war, the devastation of the great commercial 
towns of England, the Duke of Wellington wrote : What 
but the inordinate desire of popularity could have induced 
a man in his station to write and publish such a produc- 
tion, an invitation and provocation to war, to be carried on 
in a manner such as has been disclaimed by the civilized 
portions of mankind ? ” (Raikes, “Correspondence,” p. 367). 
The opinion of the Prince de Joinville has been taken up 
by Admiral Aube in an article which appeared in the “ Revue 
(les DeuxMondes” in 1882. After having remarked that the 
ultimate object of war is to inflict the greatest possible 
damage to the enemy and that “ La richesse est le nerf de la 
guerre,” he goes on as follows : — “ Tout ce qui frappe I’en- 
nemi dans sa richesse devient non seulement legitime, mais 
s’impose comme obligatoire. II faut done s’attendre a voir 
les flottes cuirassees, maltresses de la mer, tourner leur 
puissance d’attaque et destruction, a defaut d’adversaires se 
derobant a leurs coups, centre toutes les villes du littoral, 
fortifiees ou non, pacifiques ou guerrieres, les incendier, les 
miner, et tout au moins les ran9onner sans merci. Cela 
s’est fait autrefois; cela ne se fait plus; cela se iera 
encore : Strasbourg et Peronne en sont garants. . . 

The discussion was opened again in 1888, on the occasion 
of manoeuvres executed by the British Fleet, the enemy 
part of which feigned to hold to ransom, under the threat 
of bombardment, great commercial towns, such as Liver- 
pool, and to cause unnecessary devastation to pleasure 
towns and bathing-places, such as Folkestone, through 
throwing bombs. One of your reporters observed in a 
seiaes of letters addressed to the “ Times ” that such acts 
are contrary to the rules of International Law as well as 
to the practice of the present century. He maintained that 
bombardment of an open town ought to be allowed only for 

’ See Annuftire, XV. (1896), p. 313. 
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the purpose of obtaining requisitions in kind necessary for 
the enemy fleet and contributions instead of requisitions, 
further by the way of reprisals, and in case the town 
defends itself against occupation by enemy troops ap- 
proaching on land. . . . Most of the admirals and naval 
ofiScers of England who took part in the lively correspon- 
dence which arose in the “ Times ” and other journals 
during the months of August and September 1880 took up 
a contrary attitude. . . . 

On the basis of this report the Institute, at the 
same meeting, adopted a body of rules regarding the 
bombardment of open towns by naval forces, declar- 
ing that the rules of the law of war concerning bom- 
bardment are the same regarding land W'arfare and 
sea warfare. Of special interest are articles 4 and 5 
of these rules, which run as follows : — 

Article 4. In virtue of the general principles above, 
the bombardment by a naval force of an open town, that is 
to say one which is not defended by fortifications or by 
other means of attack or of resistance for immediate de- 
fence, or by detached forts situated in proximity, for 
example of the maximum distance of from four to ten 
kilometres, is inadmissible except in the following cases : — 

(1) For the purpose of obtaining by requisitions or con- 
tributions what is necessary for the fleet. These requisi- 
tions pr contributions must in every case remain w'ithin 
the limits prescribed by articles 56 and 58 of the Manual of 
the Institute. 

(2) For the purpose of destroying sheds, military erec- 
tions, depots of war munitions, or of war vessels in a port. 
Further, an open town w'hich defends itself against the 
entrance of troops or of disembarked marines can be bom- 
barded for the purpose of protecting the disembarkatibn, 
of the soldiers and of the marines, if the open town attempts 
to prevent it, and as an auxiliary measure of war to 
facilitate the result made by the troops and the disem- 
barked marines, if the town defends itself. Bombardments 
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of which the object is only to exact a ransom} are specially 
forbidden, and, wdth the stronger reason, those which are 
intended only to bring about the submission of the country 
by the destruction, for which there is no other motive, of 
the peaceful inhabitants or of their property. 

Article 5. An open town cannot be exposed to a bom- 
bardment for the only reasons : — 

(1) That it is the capital of the State or the seat of 
the Government (but naturally these circumstances do not 
guarantee it in any way against a bombardment). 

(2) That it is actually occupied by troops, or that it is 
ordinarily the garrison of troops of different arms intended 
to join the army in time of war. 

Thus the matter stands as far as the Institute of 
International Law is concerned. But nobody can 
say what line of action naval forces will follow in the 
future regarding bombardment of the enemy coast. ^ 

The U.S. Naval War Code now deals with the 
question in its article 4. The bombardment of un- 
defended unfortified towns is thereby forbidden, 
except (i) when such bombardment is incidental to 
the destruction of military and naval establishments 
and the like, (2) when the reasonable requisitions are 
not complied with. The bombardment for the non- 
payment of ‘‘ ransom ” is absolutely forbidden. 

^ Amongst the six wishes ex- the question of the bombardment 
pressedby the final act of the Hague of ports, towns, and villages by 
Peace Conference is the follow- a naval force may be referred 
ing The Conference expresses to a subsequent Conference for 
thowish that the proposal to settle consideration.” 
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Uncer- 
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Rules con- 
cerning 
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marine 
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Cables. 


vin 

IntkrfereiVce with Submarine Telegraph Cables 

Liszt, § 41, VI. — Bonfils, No. 1278 — Pradier-Foder^,VI.No.2772 — Fiore, 
III. No. i387~Perel8, § 35, p. 1 85 — Perdrix, “Les cables sousmarines 
etleur protection internationalc’* (1902) — Kraemer, “ Die untersee- 
ischen Telegraphenkabel in Kriegszeiten ” (1903)— Scholz, “Krieg 
und Seekabel ” (1904) — Holland, in “ Journal de Droit International 
Priv{') et de la Jurisprudence comparee (Clunet), XXV. (1898), 
pp. 648-652 — Goffin, in “ The Law Quarterly Review,” XV. (1899). 
pp, 145-154 — Bar, in the “ Archiv filr Oeffentliches Recht,” XV. 
(1900), pp. 4 14-42 1 — Rey, in R.G., VIII. (1901), pp. 681-762— 
Dupuis, in R.G., X. (1903), pp. 532-547. See also the literature 
quoted above, vol. I., at the commencement of 5 286. 

§ 214. As the “International Convention^ for the 
Protection of Submarine Telegraph Cables” of 1884 
stipulates expressly by its article r 5 that freedom of 
action is reserved to belligerents, the question is not 
settled how far belligerents are entitled to interfere 
with submarine telegraph cables. The Institute of 
International Law has studied the matter and adopted,” 
at its meeting at Brussels in 1902, the following live 
rules : — 

(1) Le cable sousmarin reliant deux territoires neutres 
est inviolable. 

(2) Le cable reliant les territoires de deux belligerants 
ou deux parties du territoire d’un des belligerants peut etre 
coupi partout, excepte dans la mer territoriale et dans les 
eaux neutralisees dependant d’un territoire neutre. 

(3) Le cable reliant on territoire neutre au territoire 
d’un des belligerants ne peut en aucun cas etre coupe dans 
la mer territoriale ou dans les eaux neutralisees dependant 
d’un territoire neutre. En haute mer, ce cable ne peut etre^ 
coupe que s’il y a blocus effectif et dans les limites de la 
ligne du blocus, sauf retablissement du cable dans le plus 

' See above, vol. I. 55 286 ’ See Annoaire, XIX. 

and 287. i>* 33 n 
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bref delai possible. Le cable pent toujours etre coupe 
sur le territoire et dans la mer territoriale dependant d'un 
territoire ennemi jusqu’a d’une distance de trois milles 
marins de la laisse de basse-maree. 

(4) II est entendu que la liberte de TGtat neutre de 
transmettre des depeches n’implique pas la faculte d’en 
user ou d’en permettre Pusage manifestement pour preter 
assistance a Pun des belligerants. 

(5) En ce qui concerne Papplicatioii des regies prece- 
dentes, il n’y a de difference a etablir ni entre les cables 
d’filtat et les cables appartenant a des particuliers, ni entre 
les cables de propriete ennemie et ceux qui sont de propriete 
neutre. 


The U.S. Naval War Code, article 5, lays down 
the following rules : — 

(1) Submarine telegraphic cables between points in the 
territory of an enemy, or between the territory of the 
United States and that of an enemy, are subject to such 
treatment as the necessities of war may require. 

(2) Submarine telegraphic cables between the territory 
of an enemy and neutral territory may be interrupted 
within the territorial jurisdiction of the enemy. 

(3) Submarine telegraphic cables between two neutral 
territories shall be held inviolable and free from inter- 
ruption.^ 


^ It ifi impossible for a treatise 
to discuss the details of the abso- 
lute^ unsettled question how far 
belligerents can interfere with sub- 
marine telegraph cables. Readers 
who take a particular interest 


in it may be referred to the 
excellent monograph of Scholz, 
Krieg und Seekabel (1904), which 
discusses the matter thoroughly 
and ably. 



CHArTER V 

NON-HOSTILE RELATIONS OF BELLIGERENTS 

I 

On Non-Hostile Relations in General between 
Belligerents 

Grotius, III. c. 19— Pufendorf, VIII. c. 7, §§ Bynkershoek, 
Qnaest. jur. publ. L c. i — Vattol, III, §§ 174-175 — Hall, § 189 — 
Lawrence, § 231— Philliiriore, III. § 97 - Halleck, I. pp. 310 31 1 — 
Taylor, § 508 — Wheaton, § 399 — Blnntschli, § 679— Heffter, §141 
— Liieder in Ploltzendorff, IV. pp. 525 527~-Ullmann,§ 157— Bon- 
fils, Nos. 1237' 1238— Despiignet, No. 5S5--Pradier-Fodcrt'^, Vli. 
Nos. 2882- 2887-"Bivicr, II. p. 367---Calvo, IV. §§ 241 1-2412— Fiore, 
III. No. 1482 -Martens, 11 . § 127— Longuet, §§ 134-135- Me- 
rignhac, pp. 2i8-220~-Pillet, pp. 355 -356~-Kriegsgebrauch, p. 38. 

Fides § 215. Although the outbreak of war between 
hostT States brings regularly all non-hostile intercourse 

servanda, jq end, necessity of circumstances, convenience, 
humanity, and other factors may call some kinds of 
non-hostile relations of belligerents into existence. 
And it is a universally recognised principle of Inter- 
national Law that, where such relations rise, belli- 
gerents must carry them out with due faith. Fides 
etiam hosti servanda is a rule which already in 
antiquity was adhered to when no International Law 
in the modern sense of the term existed. But it 
then a religious and moral sanction only. Since in 
modern times war is not a condition of anarchy and 
lawlessness between belligerents, but a contention for 
many parts regulated, restricted, and modified by 
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law, it is obvious tbat, where non-hostile relations 
between belligerents occur, they are protected by law. 
Fides etiam hosti sei-vanda is, therefore, a principle 
which nowadays enjoys a legal besides its religious 
and moral sanction. 

§ 216. As through the outbreak of war all diplo- 
matic intercourse and all other non-hostile relations 
come to an end, it is obvious that any non-hostile 
relations between belligerents must originate ' from 
special agreements. These agreements — so-called 
commereia belli — may either be concluded in time of 
peace for the purpose of creating certain non-hostile 
relations between the parties in case war breaks out, 
or they may be concluded during the very time of 
war. Now such non-hostile relations are created 
through passports, safe-conducts, safeguards, flags of 
truce, cartels, capitulations, and armistices. Non- 
hostile relations may also be created by peace 
negotiations.^ 

§ 217. Several writers^ speak of non-hostile re- 
Jations between belligerents created by licences to 
trade granted by a belligerent to enemy subjects 
either within certain limits or generally. It has been 
explained above, in § 10 1, that it is for Municipal 
Law to determine whether or not through the out- 
break of war all trade and the like is prohibited 
between the subjects of belligerents. Now, if the 
Municipal Law of one or both belligerents does con- 
tain such a prohibition, it is of course within the 
discretion of one or both of them to grant exceptional 
lioeflpes to trade to their own or the other belligerent’s 
subjects, and such licences naturally include certain 

’ See below, § 267. Taylor, § $ 12 ; Wheaton, §5 409- 

* See, for instance. Hall, § 196 ; 410 yPiore, III. No. 1500; Pradier- 
Halleck, II, pp. 343-363 ; Law- Podlr 4 , VII. No. 2938. 

«noe, § 235; Manning, p. 168; 
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Passports 
and Safe- 
conducts. 


privileges. Thus, for instance, if a belligerent allows 
enemy subjects to trade with his own subjects, enemy 
merchantmen engaged in such trade are exempt from 
capture and appropriation by the grantor. Yet it 
is not International Law which creates this exemp- 
tion, but the very licence to trade granted by the 
belligerent and revocable at any moment; and no 
non-hostile international relations between the belli- 
gerents themselves originate from such licences. The 
matter would be different if belligerents agreed either 
in time of peace for the time of war or during time 
of war upon certain trade to be allowed between their 
subjects. However, non-hostile relations originating 
from such an agreement would not be relations 
arising out of a licence to trade, but out of a cartel.' 


II 

Passports, Sapb-conducts, Safeguards 

Grotius, III. c. 21, §§ 14 22 — ^Vafetol, III. §§ 265-277 — Hall, §§ 191 
and 195 — Lawrence, § 234 — Phillimore, III. §§ 98-102 — Halleck, 
II. pp. 323-328 — Taylor, § 51 1 — Wheaton, § 408 -Bluntschli, 
§§ 675-678 — Heffter, § 142— Lueder in Holtzendorff, IV. pp. 525 - 
527 — Ullmann, § 157— Bonfils, Nos. 1246-1247 — Despagnet, Nos, 
558 and 560 — Pradior-Foder 4 , VII. Nos. 2884, 2932 -2938 — Calvo, 
IV. §§ 2413-2418— Fiore, III. No. 1499— Longuet, §§ 142-143— 
Mdrignhac, pp. 239-240— Pillot, pp. 359-360 — Kriegsgebrauch, 
p, 41— Holland, War, No. 96. 

. V: 

§^ii8. Belligerents on occasions arrange among 
themselves that passports and safe-conducts jhall 
be given to certain of each other’s subjects. ‘Pass- 
ports are written permissions given by a belligerent 
to enemy subjects for the purpose of travelling 


‘ See below, § 224, 
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within that belligerent’s territory or enemy territory 
occupied by him. Safe-conducts are written permis- 
sions given by a belligerent to enemy subjects for the 
purpose of going to a particular place for a defined 
object, for instance, to a besieged town for conducting 
certain negotiations ; but safe-conducts may also be 
given to goods, and they compinse then the permission 
for such goods to be carried unmolested to a certain 
place. Passports as well as safe-conducts make the 
grantee inviolable as long and in so far as he complies 
with the conditions specially imposed upon him or 
actually corresponding with the merits of the special 
case. Both passports and safe-conducts are not 
transferable, and may be granted to enemy subjects 
for a limited and an unlimited period, and in the former 
case their validity expires with the expiration of the 
period. Both may be withdrawn, not only when the 
grantee abuses the protection, but also for military 
expediency. It must, however, be specially observed 
that passports and safe-conducts are only a matter 
of International Law when their grant has been ar- 
ranged between the belligerents or their responsible 
commanders. If they are granted without such an 
arrangement unilaterally on the part of one of the 
belligerents, they fall outside the scope of Interna- 
tional Law.' 

§ 219. Belligerents on occasions arrange among Safe- 
themselves that they shall grant protection to certain 
of each other’s subjects or property against their own 
forces in the form of safeguards, of which there are 
two^ kinds. One consists in a written order given 
to^ enemy subject or left with enemy property and 

' The distinction between p.a8s- such as are granted unilaterally, 
poi’fca and the like arranged to be would seem to be necessary, 
granted between the belligerents, although it is generally not made, 
on the one hand, and, on the other, 
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addressed to the commander of armed forces of the 
grantor, in which the former is charged with the pro- 
tection of the respective individual or property, and 
by which both become inviolable. The other kind of 
safeguard is given by detailing one or more soldiers 
to accompany enemy subjects or to guard the spot 
where certain enemy property is, for the purpose of 
protection. Soldiers on this duty are inviolable on 
the part of the other belligerent ; they must neither 
be attacked nor made prisoners, and they must, 
on falling into the hands of the enemy, be fed, well 
kept, and eventually safely sent back to their corps. 
Just like concerniniLr passports and safe-conduct, it must 
be specially observed that safeguards are only then a 
matter of International Law when their granting has 
been arranged by the belligerents, and not otherwise. 


Ill 

Flags ok Tbuck 

Hall, § 190 — Lawrence, § 232 — Phillimorc, III. § 115 — Halleok, II. 
pp. 333, 334 — Taylor, § 510 — Blunt3chli, §§ 681-684 — Heffter, § 126 
— Luedcr in Holtzendorff, IV. pp. 421-423 — Ulliiiann, § 152 — 
Bonfils, Nos. 1239-1245 — Despagnet, No. $ 56 — Pradior-Fod&^, 
VII. Nos. 2927 2931— Rivier, II. pp. 279-280— Calvo, IV. §§ 
243a-2432 — Fiore, III. No. 1378 — Martens, II. § 127— Longuet, 
§§ 136-138— M 4 rignhac, pp. 22o -225--Pillet, pp. 356-358— Kriegs- 
gebrauch, pp. 26-29 -Holland, War, Nos. 82-85. 

§ 220. Although the outbreak of war brings all 
negotiations between belligerents to an end, and 
although no negotiations are regularly condiieWd 
during war, certain circumstances and conditions 
make it necessary or convenient for the armed forces 
of belligerents to enter into negotiations with each 
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other for some purpose or another. Since time im- 
memorial a white flag has been used as a symbol by 
an armed force who wish to negotiate with the enemy, 
and always and everywhere it has been considered a 
duty of the enemy to respect this symbol. In land 
warfare the flag of truce is made use of in this way,^ 
that an individual, charged by his force with the 
task of negotiating with the enemy, approaches the 
latter either carrying the flag himself or accom- 
panied by a flag-bearer, and often also accompanied 
by a drummer or a bugler, or a trumpeter, and an 
interpreter. In sea warfare the individual charged 
with the task of negotiating approaches the enemy 
in a boat fl3dng the white flag. The Hague Eegula- 
tions have now by their articles 32 to 34 enacted 
most of the customary rules of International Law 
x'egarding flags of truce without adding any new rule. 
These rules are the same for land warfare as for 
naval warfare, although tlieir validity for land war- 
fare is now grounded on the Hague Kegulations, 
whereas their validity for naval warfare is still based 
on custom only. 

§ 221. Asa commander of an armed force is, accord- 
ing to article 33 of the Hague Kegulations, not obliged 
to receive a bearer of a flag of truce, a flag-bearer 
who makes his appearance may at once be signalled 
to withdraw. Yet he is inviolable even then from 
the time he displays the flag to the end of the time 
necessary for withdrawal. He may during this time 
neither be intentionally attacked nor made prisoner. 
However, an armed force in battle is not obliged 
stop 4fs military operations on account of the 
approach of an enemy flag-bearer who has been 
signalled to withdraw. Although the latter may not 
‘ See Hague Regulations, article 32. 


Treat- 
ment of 
Unadmit- 
ted Flag- 
bearers. 



232 NON^-HOSTILE RELATIONS OF BELLIGERENTS 


Treat- 
ment of 
Admitted 
Flag- 
bearers. 


intentionally be fired upon, he may during the battle 
accidentally be killed or wounded -without respon- 
sibility or moral blame to the belligerent concerned. 
And it must be specially mentioned that the com- 
mander of an armed force may inform the enemy 
that he will under no circumstances and conditions 
receive a flag-bearer either within a certain or an 
indefinite period. Should, in spite of such notice, a 
flag-bearer approach, he does not enjoy any privilege, 
and may be attacked and made prisoner like a^y 
other member of the enemy forces. 

§ 222. Bearers of flags of truce and their party, 
when admitted by the other side, must be granted the 
privilege of inviolability. They may neither be at- 
tacked nor taken prisoners, and they must be allowed 
to return in due time and safely within their lines. On 
the other hand, the forces admitting enemy flag- 
bearers need not allow them to acquire information 
about the receiving forces and to carry it back to their 
own corps. Flag-bearers and their parties may, there- 
fore, be blindfolded by the receiving forces, or be con- 
ducted by roundabout ways, or be prevented from 
entering into communication with other individuals 
than those who confer officially with them, and they 
may even temporarily be prevented from returning 
till a certain military operation is carried out, of 
which they have obtained information. Article 33 
of the Hague Regulations enacts specifically that a 
commander to whom a flag of truce is sent “ cM^ake 
all steps necessary to prevent the envoy taking advan- 
tage of his mission to obtain information.” Bearers 
of flags of truce are, however, not prevented froiw^ 
reporting to their corps any information thiy have 
gained by observation in passii^ the enemy lines and 
in communicating with enemy individuals. But they 
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are not allowed to sketch maps of defences ant] 
positions, to gather information secretly and surrepti- 
tiously, to provoke or to commit treacherous acts, and 
the like. If they nevertheless do this, they may be 
court-martialled. Articles 33 and 34 of the Hague 
Regulations enact specifically that a flag-bearer may 
temporarily be detained in case he abuses his mission 
for the purpose of obtaining information, and that he 
loses all privileges of inviolability “if it is proved 
beyond doubt that he has taken advantage of his 
privileged position to provoke or commit an act of 
treachery.” Bearers of white flags and their party, 
'who approach the enemy and are received, must 
carry ^ some authorisation with them, which shows 
that they are charged with the task of entering into 
negotiations (article 32), otherwise they can be re- 
tained as prisoners, since it is his missiori and not the 
white flag itself which protects the flag-bearer. This 
mission protects everyone who is charged with it, 
notwithstanding his position in his corps and his 
status as a civilian or a soldier, but it does not pro- 
tect a deserter. The latter may be retained, court- 
martialled, and punished, notice being given to his 
principal of the reason of punishment.^ 

^223. The abuse of his mission by an authorised 
flag-bearer must be distinguished from an abuse of 
the flag of truce itself. Such abuse is possible in two 
difierepi forms : — 

(i) ^e force which sends an authorised flag- 
bearer to jthe enemy has to take up a corresponding 
attitude ; the ranks which the flag-bearer leaves 
■^SiWng obliged to halt and to cease fire. Now it con- 

' Article 32 of the Hague Begu- the belligerents to enter into com- 
lations confirms this custom^fy munication with the other, 
rule by speaking of an individual ® See Hall, § 190. 
who is “authorised” by one of 
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stitutes an abuse of the flag of truce if such attitude 
corresponding with the sending of a flag of truce is 
intentionally not taken up by the sending force. The 
case is even worse when a flag-bearer is intentionally 
sent with a feigned mission for the purpose of carrying 
out miUtary operations on the part of the sender 
under the protection due on the part of the enemy to 
the flag-bearer and his party. 

(2) The second form of a possible abuse appears 
in the case in which a white flag is made use of for 
the purpose of making the enemy believe that a flag 
of truce is about to be sent, although it is not sent, 
and of carrying out operations under the protection 
granted by the enemy to this pretended flag of truce. 

It need hardly be specially mentioned that both 
forms of abuse are gross perfidy and may be met with 
reprisals, or with punishment of the ofienders in case 
they fall into the hands of the enemy. Tlie following 
case of abuse is related by Sir Sherston Baker in 
Halleck (II. p. 315): — “On July 12, 1882, while the 
British fleet was lying ofT Alexandria, in support of 
the authority of the Khedive of Egypt, and ' the 
1‘ebels under Arabi Pasha were being driven to great 
straits, a rebel boat, carrying a white flag of truce, 
was observed approaching H.M.S. ‘Invincible’ from 
the harbour, whereupon H.M. ships ‘ Temeraire ’ 
and ‘ Inflexible,’ which had just commenced firing, 
were ordered to suspend fire. So soon as the firing 
ceased, the boat, instead of going to the ‘ Invincible,’ 
returned to the harbour. A flag of truce was 
simultaneously hoisted by the rebels on the Eas- 
el-Tin fort. These deceits gave the rebels time^* 
leave the works and to retire through the town, 
abandoning the forts, and withdrawing the whole of 
their garrison under the flag of truce.” 
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IV 

Cartels 

Grotius, III. c. 21, §§ 23-30— Vattel, III. §§ 278-286 -Hall, § 193— 
Lawrence, §§ 205 and 233 — Phillimore, III. §§ m-i 12 -Halleck, 
II. pp. 326-329 — Taylor, § 599 — Bluntschli, §§ 679-680 — Ileffter, 
§ 142— Luoder in Holtzendorff, IV. pp. 525-527 — Ulliiiann, § 157— 
Bonfils, Nos. 827 and 1280 — Despagnet, Nos. 655 — Pradier-Fodere, 
VII. Nos. 2832-2837, 2888— Rivier, II. p. 360 — Calvo, TV. §§ 2419 
2429 — Longuet, §§ 140, 141 — Pillct, p. 359 — Kjiegsgebrauch, p. 38 
— Holland, War, No. 95 — Holland, Prize Law, §§ 32-35. 

§ 224. Cartels are conventions between belli- 
gerents concluded for the purpose of permitting 
certain kinds of non-hostile intercourse between one 
another such as would otherwise be prevented 
through the condition of war. Cartels may be con- 
cluded during peace in case of war, or during the 
time of war, and they may provide for numerous 
purposes. Thus, communication by post, telegraph, 
telephone, and railway, which would otherwise not 
take place, may be arranged by cartels, or the 
exchange of prisoners, or a certain treatment of 
wounded, and the like. Thus, further, intercourse 
between each other’s subjects tlirough trade ^ may, 
either within certain limits or unlimitedly, be agreed 
upon by belligerents. All rights and duties originat- 
ing from cartels must be complied with in the same 
manner and good faith as rights and duties arising 
from other treaties. 

§ 225. Cartel ships ^ are vessels of belligerents 
,which are commissioned for the carriage by sea of 
"Exchanged prisoners from the enemy country to their 

^ See above, § 217. But av- see above, §§ 218 and 219 — is not 
rangement for granting passports, a matter of cartels, 
safe-conducts, and safeguards-— - See above, § 190. 
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own country. Custom has sanctioned the following 
rules regarding these cartel ships for the purpose of 
securing their protection on the one hand, and, on the 
other, their exclusive employment as a means for the 
exchange of prisoners ; Cartel ships must not do any 
trade oi‘ carry any cargo or despatches ; ^ they are 
especially not allowed to carry ammunition or instru- 
ments of war, except one gun for firing signals. They 
have to be furnished with a document from an official 
belonging to the home State of the prisoners and 
stationed in the country of the enemy declaring that 
they are commissioned as cartel ships. They are 
under the protection of both belligerents and may 
neither be seized nor appropriated. They enjoy this 
protection not only when actually carrying exchanged 
prisoners, but also on their way home after such 
carriage and on their way to fetch prisoners.^ They 
lose the protection at once, and may consequently be 
seized and eventually be appropriated, in case they 
do not comply, either with the general rules regarding 
cartel ships, or with the special conditions imposed 
upon them. 

' The Eosina, 2 Rob. 372; the * The Daifje, 3 Rob. 139; the 
V^enus, 4 Rob. 355. La Gloirc, 5 Rob. 192, 
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V 

Capitulations 

Grotius, in. c. 22, § 9— Vattel, III. §§ 26I-264— Hall, § 194— 
Lawrence, § 236 — Phillimore, III. §5 122-127 — Halleck, II. 
pp. 319-322 — Taylor, §§ 5 14 -5 16— Wheaton, § 405 — Bluntschli, 
§§ 697-699 -Heffter, § 142— Lueder in Holtzendorff, IV. p. 527 — 
Ullmann, § 157 — Bonfils, Nos. 1259-1267— Despagnet, No. 561 - 
Pradier-Fod^re, VII. Nos. 29 [7-2926 — Rivier, 11 . pp. 361-362 — 
Calvo, IV. §§ 2450-2452 — Fiore, III. Noa. 1495-1497 — Martens, 
II, § 127— Longuet, §§ 151-154— Merignhac, pp. 225-23o~Pillet, 
pp. 361 364 — Kriegsgebranch, pp. 38-41— Holland, War, No. 86. 

§ 226. Capitulations are conventions between 
armed forces of belligerents regarding the surrender 
of fortresses and other defended places, or of men- 
of-war, or of a body of troops. Capitulations are 
military conventions only and exclusively ; they must, 
therefore, not contain arrangements of another than 
a local military character concerning the surrender- 
ing forces, places, or ships. If they nevertheless 
contain such arrangements, the latter are not valid, 
except under the condition that they are ratified 
by the ’political authorities of both belligerents.^ 
The surrender of a certain place or force may, of 
course, be arranged by some convention containing 
other than military stipulations, but such surrender 
would then not originate from a capitulation. And 
just as is their character, so the purpose of capitula- 
tions is merely military — namely, the abandonment of 
a hopeless struggle and resistance only involving 

^ 'See Phillimore, III. § 123, foreign publicists, as, for instance, 
Hw* who diBOUsses the promise of Despagnet (§ 561) ; but the rule 
Lord William Bentinck to Genoa, that capitulations are military 
in 1814, regarding its ^ indepen- conventions, and that, therefore, 
dence, which was disowned by the such stipulations are not valid as 
British Government. Phillimore are not of a local military eha« 
himself disapproves of the attitude racter, is indubitable, 
of Great Britain, and so do some 
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useless loss of life on the part of a hopelessly beset 
force. Therefore, whatever may be the indirect 
consequences of a certain capitulation, its direct 
consequences have nothing to do with the war at 
large, but are local only and concern the surrendering 
force exclusively. 

§ 227. If special conditions are not agreed upon 
in a capitulation, it is concluded under the obvious 
condition that the surrendering force become pri- 
soners of war and that all war material and other 
public property in their possession or within the 
surrendering place or ship are surrendered in the 
condition they were at the time when the signature 
was given to the capitulation. Nothing prevents a 
force fearing surrender from destroying their 
provisions, munitions, their arms and other instru- 
ments of war which, when falling into the hands of 
the enemy, would be useful to him. Again, nothing 
prevents a commander, even after negotiations re- 
garding surrender have begun, from destroying such 
articles. But when once a capitulation has been 
signed,^ such destruction is no longer lawful, and, if 
nevertheless carried out, constitutes a perfidy which 
may be puni.shed as a war crime by the other party. 

But special conditions nxay be agreed upon between 
the forces concerned and must then be faithfully 
adhered to by both parties. The only rule which 
article 35 of the Hague Eegulations enacts regarding 
capitulations is that the latter must be in accordance 

’ When, during the Russo- article 52, enacts the right prin- 
Japanese War, in January 1905, ciple, that after agreeing upon 
General Stoessel, the Commander or signing a capitulation, the^ 
of Port Arthur, had, during nego- capitulator must neither injure nor 
tiations for surrender, but before the destroy the vessels, property, or 
capitulation was signed, fortihea- stores in his possession that he is 
tions blown up and vessels sunk, to deliver up, unless the right to do 
the Pressundeservedly accused him so is expressly reserved to him in 
of perfidy. U.S. Naval War Code, the agreement or capitulation.’* 
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with the demands of military honour, and, when once 
settled, scrupulously observed. It is instructive to 
give some instances of possible conditions ; — A con- 
dition of a capitulation may be the provision that the 
convention shall be valid only, if witliin a certain 
period relief troops are not approaching. Provision 
may, further, be made that the surrendering forces 
shall not in every detail be treated like ordinary 
prisoners of war. Thus it may be stipulated that the 
officers or even the soldiers shall be released on 
parole, that officers remaining prisoners shall retain 
their swords. Wliether or not a belligerent will 
grant or even offer such special favourable conditions 
depends upon the importance of the force, place, or 
ship to be surrendered, and upon the bravery of the 
surrendering force. There are even instances of 
capitulations which stipulated that the surrendering 
forces should leave the place with full honours, carry- 
ing their arms and baggage away and joining their own 
army unmolested by the enemy through whose lines 
they have to march.^ 

§ 228. No rule of International Law exists regard- 
ing the form of capitulations, which may, therefore, 
be concluded either orally or in writing. But they 
are usually concluded in writing. Negotiations for 
surrender, from whichever side they emanate, are 
usually sent under a flag of truce, but a force which 
is ready to surrender without special conditions 
can indicate their intention by hoisting a white flag 
as a signal that they abandon all and every resistance. 
The question whether the enemy must at once cease 
firing and accept the surrender, is to be answered 

' During the Franco-German French forces that surrendered 
War the Germans granted these Jielfort on February 15, 1871. 
most favourable conditions to the 
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in the affirmative, provided he is certain that the 
white flag was hoisted by order or with the autho- 
rity of the commander of the respective force. As, 
however, such hoisting may well have taken place 
without the authority of the commander and may, 
therefore, be disowned by the latter, no duty exists 
for the enemy to cease his attack as long as he is not 
convinced that the white flag really indicates the 
intention of tlie commander to surrender. 

§ 229. The competence to conclude capitulations 
is vested in the commanders of the forces opposing 
each other. Capitulations entered into by unautho- 
rised subordinate officers may, therefore, be disowned 
by the commander concerned without breach of faith. 
As regards special conditions of capitulations, it must 
be specially observed that the competence of a com- 
mander to grant them is limited * to those the fulfil- 
ment of which depends entirely upon the forces under 
his command. If he grants conditions against his 
instructions, his superiors may disown such con- 
ditions. And the same is valid if he grants con- 
ditions the fulfilment of which depends upon other 
forces than his own and upon superior officers. 
The capitulation in El Ari,sh'- on January 24, iSoo, 
between the French General Kl^ber and the Turkish 
Grand Vizier, and approved by the British Admiral, 
Sir Sidney Smith, presents an illustrative example of 
this rule. As General Klt5ber, who was commanding 
the French army in Egypt, thought that he could not 
remain in Egypt, he proposed surrender under the 
condition that his army should be safely transported .to 
France, carrying away their arms and baggage. Tfle 
Grand Vizier accepted these conditions. The British 
Admiral, Sir Sidney Smith, who approved of these 

' See U.S. Naval War Code, article 51. ^ MartenSi R*, VIL p. i. 



CAPITULATIONS 


241 


conditions, was the local commander on the coast of 
Egypt, but was an inferior officer to Lord Keith, the 
commander of the British Mediterranean fleet. The 
latter had, on January 8, 1800, received secret orders, 
dated December 15, 1799, from the British Govern- 
ment not to agree upon any capitulation stipulating 
the free return of Kleber’s army to France. Sir 
Sidney Smith did, however, not receive instructions 
based on these orders before February 22, 1800, and, 
therefore, when he approved of the capitulation of 
El Arish in January, was not aware that he acted 
against orders of the British Government.^ Lord 
Keith, after having received the above orders on 
January 8, 1800, wrote at once to General Kleber, 
pointing out that he was not allowed to grant the 
return of the French army to France.^ On the 
other hand, the British Government, after having 
been informed that Sir Sidney Smith had approved 
of the return of the French army, sent on March 28, 
i8cx>, fresh orders^ to Lord Keith, received by him 
at the end of April, advising him, although Sir Sidney 
Smith had ex(;eeded his competence, to allow the 
capitulation to be carried out and the French army 
to be safely transported to France. Meanwhile, 
however, events had taken another turn. When 
General Kleber had on March 17, i8cx5, received 
Lord Keith’s letter of January 8, he addressed a pro- 
clamation,"* in which Lord Keith’s letter was em- 
bodied, to his troops, asked them to prepare them- 
selves for battle, and actually began hostilities again 
on March 20. He was assassinated on June 14, and 
General Menou took over the command, and it was 
the latter who received, on June 20, 1800, inforraa- 

’ Martens, R., VII. pp. Sand 9. ’ Martens, B., VII. p. n. 

* Martens, B., VII. p. 10. * Martens, R., VII. p. 15. 

VOL. II. R 
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tion of the changed attitude of the British Govern- 
ment regarding the capitulation of El Arish. Hosti- 
lities having been renewed as far back as March, 
General Menou refused* on his part to consent to 
the carrying out of the capitulation, and continued 
hostilities. 

It is obvious that Sir Sidney Smith, in approving 
the capitulation, granted a condition which did not 
depend entirely upon himself and the forces under 
himself, but depended upon Lord Keith and his fleet. 
Ijord Keith as well as the British Government could 
have lawfully disowned this condition. That the 
British Government did not do so, but was ready to 
ratify Sir Sidney Smith’s approval, was due to the 
fact that it did not want to disavow Sir Sidney 
Smith’s promises, who was not at the time aware of 
the orders of his Government to Lord Keith. On 
the other hand, the French Generals were not wrong 
in resuming hostilities after having received Lord 
Keith’s first information, as thereby the capitulation 
fell to the ground. 

§ 230. That capitulations must be scrupulo’usly 
adhered to is an old customary rule, now enacted 
by article 35 of the Hague Regulations. Any act 
contrary to a capitulation would constitute an inter- 
national delinquency when ordered by the belligerent 
Government concerned, and a war-crime when com- 
mitted without such order. Such violation mav be 

•f 

met with reprisals or punishment of the ofienders as 
war-criminals. 

1 Martens, B., VII. p. l6. 
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Orotius, III. c. 21, §§ 1-13, c. 22, § 8— Pufendorf, VIII. c. 7, §§ 3-12— 

Vattel, III. §5 233-260 — Hall, § 192 — Lawrence, § 237 — Philli- 
more, III. §§ u6- 121 —Halleck, II. pp. 31 i-3i9~Taylor, §§ 513 
and 516 — Wheaton, §§ 400 -404 — Bliintschli, §§ 688-6^ — Heffter, 

§ 142 — Lueder in HolUendorff, IV. pp. 531-544 — Ullmann, 

§ 158 — Bonfils, Nos. 1248-1258 — Despagnet, Nos. 562-565 — 
Pradier-Fodere, VII. Nos. 2889-2918 — Rivier, II. pp. 362-368 — 

Calvo, IV. § 2433 2449 — Fiore, III. Nos. 1484-1494 — Martens, II. 

5 127 — Longuet, §§ 145- 149 — Merignhac, pp. 230- 239— Pillot, 
pp. 364-370 — Kriegsgebrauch, pp. 41-44 — Holland, War, Nos. 

87-94. 

§ 231. Armistices or truces, in the wider sense of Character 
the term, are all agreements of belligerent forces of’lriSl^ 
facing each other for a temporary cessation of hostili- 
ties for some purpose or another. They are in no wise 
to be compared with peace, and ought not to be called a 
temporary peace, because the condition of war remains 
between the belligerents themselves, and between the 
belligerents and neutrals on all points beyond the 
mere cessation of hostilities. In spite of such 
cessation the right of visit and search over neutral 
merchantmen remains, therefore, intact, as does like- 
wise the right to capture neutral vessels attempting 
to break a blockade, and the right to seize contra- 
band of war. However, although all armistices are 
essentially alike in so far as they consist in cessation 
of hostilities, three different kinds must be distin- 
guished — namely, (i) suspensions of arms, (2) general 
armistices, and (3) partial armistices.' It must be 

' distinction, alipough it is, Ho 11 au!d, War, No. 87, says even : 
as will be seen from thd following “ There is no difference of mean, 
sections, absolutely necessary, is ing, according to British usage 
not made hy several publicists, at least, between a ‘ truce,’ an 
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emphasised that the Hague Regulations deal with 
armistices in their articles 36 to 41 on the whole very 
fragmentarity, so that the gaps need filling up from 
the old customary rules. 

§ 232. Suspensions of arms, in contradistinction 
to armistices in the narrower sense of the term, are 
such cessations of hostilities as are agreed upon 
between large or small military or naval forces for a 
very short time and regarding momentary and local 
military purposes only. Such purposes may be — 
collection of the wounded; burial of the dead; 
negotiation regarding surrender or evacuation of 
a defended place, or regarding an armistice in the 
narrower sense of the term ; but may also be the 
creation of a possibility for a commander to ask for 
and receive instructions from a superior authority,^ 
and the like. Suspensions of arras have nothing to 
do with political purposes, or with the war generally, 
since they are of momentary and local importance 
only. They exclusively concern those forces and 
that spot which are the object of the suspension of 
arms. The Hague Regulations do not specially 
mention suspensions of arms at all, since article 37 
speaks of local armistices only, apparently comprising 
suspensions of arms among local armistices. 

§ 233. A general armistice is such a cessation of 
hostilities as, in contradistinction to suspension^ of 
arms with their momentary and local military pur- 
poses, is agreed upon between belligerents for the 
whole of their forces and the whole region of war. 
General armistices are always conventions of vijfal 

* armistice/ and a ‘ suspension of besieging Belfort and the French 
arms.’ ” See also below, § 233. forces holding this fortress during 
* An instructive example of the Franco-German War, signed 
suspensions of arms for such pur- on February 1 3, 1871 ; see Martens, 
poses is furnished by the Conven- N.R.G., XIX. p. 646. 
tion between the German forces 
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political importance affecting the whole of the war. 
They are regularly, although not necessarily, con- 
cluded for a political pui’pose, be it that negotiations 
of peace have ripened so far that the end of the war 
is in sight and that, therefore, military operations 
appear superfluous ; or be it that the forces of either 
belligerent are exhausted and need rest ; or that the 
belligerents have to face domestic difficulties, the 
settlement of which is more pressing than tlie con- 
tinuation of the war ; or be it another political 
purpose. Thus article 2 of the general armistice 
agreed upon at the end of the Franco-German War 
on January 28, 1871,^ declared expressly the purpose 
of the armistice to be the creation of the possibility for 
the French Government to convoke a Parliainentary 
Assembly which could determine whether or not the 
war was to be continued or what conditions of peace 
should be accepted. 

It must be specially observed that, for special 
reasons, small parts of the belligerent forces and 
small parts of the theatre of war may be specially ex- 
cluded without detracting from the general character 
of the armistice, provided the bulk of the forces and the 
greater part of the region of war are included. Thus, 
article i of the above-mentioned general armistice at 
the end of the Franco-German war excluded specially 
all military operations in the D6partements du 
Doubs, du Jura, de la C6te d’Or, and likewise the 
siege of Belfort. It should also be mentioned that 
in the practice of the belligerents the terms “ sus- 
j)ension of arms ” and “ general armistice ” are 
sometimes not sufficiently distinguished, but are 
interchangeable. Thus, for instance, the above- 
mentioned general armistice between France and 

' Martens, N.B.Q-., XIX. p. 626. 
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Germany is entitled “Convention entre I’Allemagne 
et la France pour la suspension des hostility, . . 
whereas the different articles of the Conv’^ention 
correctly always speak of an armistice, and whereas, 
further, an annexe to the Convention signed on 
January 29 is entitled’ “Annexe k la Convention 
d’armistice.” 

§ 234. Partial armistices are agreements upon 
cessations of hostilities which, on the one hand, are 
not concluded by belligerents for their whole forties 
and the whole region of war, and, on the other hand, 
do not merely serve, like suspensions of arms, 
momentary and local military purposes. They are 
armistices concluded by belligerents for a consider- 
able part of their forces and front ; tliey are always 
of political importance affecting the war in general ; 
and they very often are, although they need not be, 
agreed upon for political purposes. Article 37 of 
the Hague Regulations apparently comprises partial 
armistices together with suspensions of arms under the 
term “ local ” armistices. A partial armistice may be 
concluded for the military or the naval forces only, 
for cessation of hostilities in the colonies only, for ces- 
sation of hostilities between two of the belligerents in 
case more than two are parties to the war, and the 
like. But it is always a condition that a considerable 
part of the forces and the region of war must be in- 
cluded, and that the purjx)se is not only a momentary 
one. 

§ 235. As regards the competence to conclude 
armistices, a distinction is necessary between susperi- 
sions of arms and general and partial armistices. 

(i) Since the character and purpose of suspensions 
of arms are military,, local, and momentary only, 

' Martens, XIX. p. 636. 
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every commander is supposed to be competent to agree 
upon a suspension of arms, and no ratification on the 
part of the superior officers or other authorities is 
required. Even commanders of the smallest opposing 
detachments can arrange a suspension of arms. 

(2) On the other hand, since general armistices are 
of vital political importance, only the belligerent Go- 
vernments themselves or their commanders-in-chief are 
competent to conclude them, and ratification, whether 
specially stipulated or not, is necessary. Should a 
commander-in-chief conclude a general armistice 
which would not find ratification, hostilities can at 
once be taken up again without breach of faith, it 
being a matter of common knowledge that a cora- 
mander-in-chief is not authorised to agree upon exclu- 
sion of ratification, unless he received special powers 
thereto. 

(3) Partial armistices may be concluded by the 
commanders-in-chief of the respective forces, and rati- 
fication is not necessary, if not specially stipulated, 
the commanders being responsible to their own 
Governments in case they agree upon a partial 
armistice without being specially authorised thereto. 

§ 236. No legal rule exists regarding the form of Form of 
armistices, which may therefore be concluded either 
orally or in writing. However, the importance of 
general as well as partial armistices makes it advis- 
able to conclude them by signing written documents 
containing all items which have been agreed upon. 

No instance is known of a general or partial armis- 
tice of modem times concluded otherwise than in 
writing. But suspensions of arms are often orally 
concluded only. 

§ 237. That all hostilities must cease is the Contents 
obvious content of all kinds of armistices. Usually, 
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although not at all necessarily, the parties embody 
special conditions in the agreement instituting an 
armistice. If and so far as this has not been done, 
the import of armistices is for some parts much con- 
troverted. Everybody agrees indeed that belligerents 
during an armistice can, outside the line where the 
forces face each other, do everything and anything 
they like regarding defence and preparation of offence ; 
for instance, manufacture and import munitions and 
guns, drill recruits, build fortresses, concentrate or 
withdraw troops. But no unanimity exists i-egarding 
such acts as must be left undone or may be done 
within the very line where the belligerent forces face 
each other. The majority of writers, led by Vattel 
(III. § 245), maintain that in absence of special stipu- 
lations it is essentially implied in an armistice that 
within such line no alteratioii of the stakis quo shall 
take place which the other party, were it not for the 
armistice, could by application of force, for instance 
by a cannonade or by some other means, prevent from 
taking place. These writers consider it a breach of 
faith for a belligerent to make such alterations under 
the protection of the armistice. On the other hand, 
a small minority of writers, but led by Grotius (III. 
c. 21, § 7) and Pufendorf (VIII. 7, § 7), assert that 
cessation of hostilities and of further advance only 
are essentially implied in an armistice, all other 
acts such as strengthening of posi^ns by concen- 
tration of more troops on the spot, erection and 
strengthening of defences, repairing of breaches of 
besieged fortresses, withdrawing of troops, makii^ig 
of fresh batteries on the part of besiegers without 
advancing, and the like, being allowed. As the 
Hague Eegulations doi. not mention the matter, the 
controversy still remains unsettled. I believe the 
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opinion of the minority to be correct, since an 
armistice does not mean anything else than a 
cessation of actual hostilities, and it is for the 
parties agreeing upon an armistice to stipulate such 
special conditions as they think necessary or con- 
venient. This applies particularly to the likewise 
controverted questions as to revictualling of besieged 
places and as to intercourse, commercial and other- 
wise, of the inhabitants of the region where actual 
fighting was going on before the armistice. As re- 
gards revictualling, it has been correctly maintained 
that, if it were not allowed, the position of the be- 
sieged forces would thereby be weakened during the 
very time of the armistice. But I cannot see why 
this should be an argument to hold revictualling 
permissible. The principle vigilantibus jura sunt 
scripta applies to armistices as well as to all other 
legal transactions. It is for the parties to prepare 
such arrangements as really suit their needs and 
wants. Thus, during the Franco-German War an 
armistice for twenty-five days proposed in November 
1870 fell to the ground on the Germans refusing to 
grant the revictualling of Paris.* It seems to be the 
intention of the Hague Eegulations that the parties 
should always stipulate those special conditions 
which they need. Article 39 pronounces this in- 
tention regarding intercourse, commercial and other, 
during armistic^ with the following words : — “ It is 
for the contracting parties to settle in the terms of 
the armistice what communications may be held on 
•the theatre of war with the population and with each 
other.” 

^ See Pradier-Fod^r^, VI. No. opinions of the different publicists 
2^8, where the question of re- from Grotius to our own days are 
victualling during an armistice is quoted, 
discussed at some length, and the 
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It must be specially mentioned that for the purpose 
of preventing the outbreak of hostilities during an 
armistice it is usual to agree upon so-called lines of 
demarcatioid — that is, a small neutral zone between 
the forces facing each other which must not be 
entered by members of either force. But such lines 
of demarcation do not exist, if they are not specially 
stipulated by the armistice concerned. 

§ 238. In case the contrary is not stipulated, an 
armistice commences the very moment the agreement 
upon it is complete. But often the parties stipulate in 
the agreement the time from which the armistice shall 
begin. If this is done in so detailed a manner that 
the very hour of the commencement is mentioned, 
no cause for controversy is given. But sometimes 
the parties fix only the date by stipulating that the 
armistice shall last from one certain day to another, 
ex]. from June 1 5 to July 1 5. In such case the actual 
commencement is controverted. Most publicists 
maintain that in such case the armistice begins at 
12 o’clock of the night from the 14th to the 15th of 
June, but Grotius (III. c. 21, § 4) maintains that it 
begins at 12 o’clock of the night from the 15th to 
the 1 6th of June.^ To avoid difficulties, agreements 
concerning armistices ought, therefore, always to 
stipulate whether the first day is to be included in 
the armistice. Be that as it may, when the forces 
included in an armistice are dispersed over a very 
large area, the parties very often stipulate difierent 
dates of commencement for the different parts of the 
front, because it is not possible to announce the 
armistice at once to all the forces included. Thus, 

^ See Pradicr-Foder 4 , VII. No. 2897. The controversy turns up 
2901. again with regard to the end of an 

* See rradier-Fod 4 r 4 , VII. No. armistice ; see below, § 240. 
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for instance, article 1 of the general armistice at the 
end of the Franco-German War * stipulated its im- 
mediate commencement for the forces in and around 
Paris, but that with regard to the other forces its 
commencement should be delayed three days . Article 
38 of the Hague Regulations enacts that an armistice 
must be notified officially and in good time to the 
competent authorities and the troops, and that hosti- 
lities are suspended immediately after the ratification 
or at a fixed date, as the case may be. 

It happens sometimes that hostilities are c^arried 
on after the commencement of an armistice by forces 
which did not know of its commencement. In sucli 
cases the status quo at the date of the commence- 
ment of armistice has to be re-established as far as 
possible, prisoners made and enemy vessels seized 
being liberated, capitulations annulled, places occu- 
pied being evacuated, and the like ; but the parties 
may, of course, stipulate the contrary. 

§ 239. Any violation of armistices is prohibited, 
and constitutes an international delinquency, if 
ordered by the Governments concerned. In case an 
armistice is violated by members of the forces on 
their own account, the individuals concerned may be 
punished by the other party in case they fall into its 
hands. Be that as it may, the question must be 
answered, what general attitude is to be taken by one 
party, if the other violates the armistice ? No 
unanimity exists regarding this point among the 
writers on International Law, many “ asserting that 
igi case of violation the other party can at once, 

' Martens, N.E.G., XIX. p. § n; Vattel, ITT. § 242; Philli- 

more, II. § 12 1 ; Bhintschli, § 695 ; 

See, for instance, Grotins, IIL Fiore, III. No. 1494. 

21, § II; Pnfendorf, VIII. c. 7, 
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without giving notice, open hostilities again, others ^ 
maintaining that such party cannot do this, but has 
the right to denounce the armistice. The Hague 
Eegulations endeavour to settle the controversy, 
article 40 enacting that any serious violation of an 
armistice by one of the parties'" gives the other the 
right to denounce it, and even, in case of urgency, 
to recommence hostilities at once. Three rules 
may be formulated out of this — (i) violations 
which are not serious do not even give the right 
to denounce an armistice; (2) serious violations 
do regularly empower the other party to denounce 
only the armistice, but not to take up at once 
hostilities Avithout notice ; (3) only in case of 
urgency is a party justified in recommencing 
hostilities without notice, when the other party has 
broken an armistice. But since the term “ serious 
violation ” and “ urgency ” lack a precise definitioTi, 
it is practically left to the discretion of the injured 
party. 

It must be specially observed that violation of an 
armistice committed by private individuals acting on 
their own initiative is to be distinguished from viola- 
tion by members of the armed forces. In the former 
case the injured party has, according to article 41 of 
the Hague Eegulations, only the right of demanding 
punishment of the offenders, and, if necessary, in- 
demnity for the losses sustained. 

§ 240. In case an armistice has been concluded 
for an indefinite period, the parties having made no 
stipulations regarding notice, the latter can be given 
at any time, and hostilities recommenced at once 
after notification. In most cases, however, armistices 

^ See, for instance, Calvo, IV. § 2436; Despagnet, No. 565 
Pradier-Fodere, YII. No. 2913. 
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are agreed upon for a definite period, and then they 
expire with such period without special notice, if the 
latter has not been specially stipulated. If, in case 
of an armistice for a definite period, the exact hour 
of t]^e termination has not been agreed upon, but 
only the date, the arinistice terminates at 1 2 o’clock 
p.M. of such date. In case an armistice has been 
arranged to last from one certain day to another, e.g. 
from June 15 to July 15, it is again ^ controverted 
whether July 15 is excluded or included. An 
armistice may, lastly, be concluded under a resolutive 
condition, in which case the occurrence of the con- 
dition brings the armistic.e to an end. 

^ See above, § 238 
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On Means in General op securing Legitimate 
Warfare 

§ 241. Since war is not a condition of anarchy and 
lawlessness, International Law requests that bellige- 
rents comply with its rules in carrying on their 
military and naval operations. As long and in so 
far as belligerents do this or not, their warfare is 
legitimate or illegitimate. Now, illegitimate acts and 
omissions can be committed by belligerent Govern- 
ments themselves, by the commanders or members of 
their forces, and by their subjects not belonging to 
the forces. Experience teaches that on the whole 
illegitimate acts and omissions of some kind or other 
committed by single soldiers are unavoidable during 
war, since the passions which are roused by and 
during war will always carry away single individuals. 
But belligerents bear a vicarious responsibility for 
internationally wrongful acts of their soldiers, which 
turns into original responsibility when they refuse to 
repair the wrong done through punishing the offenders 
and, if necessary, indemnifying the sufferers.^ Thp. 
case in which belligerent Governments themselves 
commit illegitimate acts, as well as the cases in which 


' See above, voL I. §§ 149-1 50. 
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they refuse punishment for illegitimate acts of their 
soldiers constitute international delinquencies.' Now, 
if in time of peace an international delinquency is 
committed, the offended State can, if the worst comes 
to the worst, make war against the offender to enforce 
an adequate reparation.^ But if an international 
delinquency is committed during warfare itself, no 
means whatever exist of enforcing a reparation. 

§ 242. Yet practically legitimacy of warfare is, on How Le- 
the whole at least, secured through several means \\tXre 
recognised by International Law. These means of 
securing legitimate warfare may be divided into two secured, 
classes according to whether they fall under the 
category of self-help or not. Means belonging to 
the one class are : — reprisals ; punishment of ' w^ar 
crimes committed by enemy soldiers and other enemy 
subjects ; the taking of hostages. To the other class 
belong: — complaints lodged with the enemy; com- 
plaints lodged with neutral States ; good offices, medi- 
ation, and intervention on the part of neutral States. 

These means do, as I have said, secure the legitimacy of 
warfare on the whole, because it is in the very interest 
of either belligerent to prevent the enemy from getting 
a justified opportunity of making use of them. On 
the other hand, isolated illegitimate acts of individual 
enemy soldiers will always occur; but they will in 
many cases find their punishment either by one party 
or the other to the war. As regards hostile acts of 
private enemy individuals not belonging to the armed 
forces, belligerents have a right® to consider and 
punish them severely as acts of illegitimate warfare. 

See above, voL I. § 151* - See above, voL I. § r56. 

See below, § 254. 


I 
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Complaints, Good Offices and Mediation, 
Intervention 

§ 243. Commanders of forces engaged in hosti- 
lities frequently lodge complaints with each other re- 
garding single acts of illegitimate warfare committed 
by members of their forces, such as abuses of the flag 
of truce, violations of such flag or of the Geneva 
Convention, and the like. The complaint is sent to 
the enemy under the protection of a flag of truce, and 
the interest every commander takes in the legitimate 
behaviour of his troops will always make him atten- 
tive to complaints and punish the offenders, provided 
the complaints concerned are found to be justified. 
Very often, however, it is impossible to verify the 
facts complained of, and then assertion of certain 
facts by one party and their denial by the other face 
each other without there being any way of solving 
the difficulty. It also often happens during war that 
the belligerent Governments lodge with each other 
mutual complaints of illegitimate acts and omissions. 
Since diplomatic intercourse is broken off during war, 
such complaints are either sent to the enemy under 
the protection of a flag of truce or through a neu- 
tral ' State which lends its good offices. But here too 
indignant assertion and emphatic denial frequently 
face each other without there being a way of solving 
the conflict. 

§ 244. If certain grave illegitimate acts or omi,S' 
sions of warfare occur, belligerents frequently resort 

' Thus, in October 1904, during the part of Russian troops to the 
the Russo-Japanese War, Japan Russian Government, through the 
sent a complaint concerning the intermediary of the United States 
alleged use of Chinese clothing on of America. 
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to complaints lodged with neutral States, either ask- 
ing their good offices, mediation, or intervention to 
make the enemy comply with the laws of war, or 
simply drawing their attention to the facts. Thus, 
at the beginning of the Franco-German War, France 
lodged a complaint with Great Britain and asked her 
intervention on account of the intended creation of a 
volunteer fleet on the part of Germany, which France 
considered a violation of the Declaration of Paris. ^ 
Conversely, in January 1871, Germany, in a circular 
addressed to her diplomati(i envoj^s abroad, and to be 
communicated to the respective neutral Governments, 
complained of twenty-one cases in wliich the French 
forces had, deliberately and intentionally it was 
alleged, fired on bearers of a flag of truce. 

§ 245. Complaints lodged with neutral States may 
liave the efiect that one or more of the latter lend 
their good offices or their mediation to the belli- 
gerents for the purpose of settling such conflict as 
arose out of the alleged illegitimate acts or omissions 
of warfare, thus preventing them from resorting to 
reprisals. Such good offices and mediation Avould 
not differ from those which settle a difference between 
States in time of peace and which have been dis- 
cussed above in §§ 7-1 1 ; they are friendly acts in 
contradistinction to intervention, which is dictatorial 
interference for the purpose of making the respective 
belligerents comply with the laws of war. 

§ 246. There can be no doubt that neutral States, 
whether a complaint has been lodged with them or 
no|;, can either singly, or jointly and collectively, 
exercise intervention in the case of illegitimate acts 
or omissions of warfare being committed by a belli- 
gerent Government, or committed by members of 

‘ See above, § 84. 
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belligei'ent forces without the Govermnents concerned 
punishing the offenders. It will be remembered that 
it has been stated above in Vol. I. § 135 that other 
States have a right to intervene in case a State violates 
in time of peace or war those principles of the Law 
of Nations which are universally recognised. There 
is not the slightest doubt that such principles of 
International Ijaw^ are endangered in case a belli- 
gerent Government commits acts of illegitimate war- 
fare, or does not punish the offenders in case such 
acts are committed by members of its armed forces. 
But apart from this, the Hague Regulations let illegi- 
timate acts of warfare on land now appear as an affair 
which is by right an affair of all signatory States to 
the Convention, and therefore, in case of war be- 
tween signatory States, the neutral signatory States 
certaiid}' would have a right of intervention if acts 
of warfare were committed wliich are illegitimate 
according to the Hague Regulations. It must, how- 
ever, be specially observed that any such intervention, 
if it ever occurred, has nothing to do with the war in 
general and does not make the intervening State a 
party to the war, but concerns the international 
delinquency oidy which was committed by the one 
belligerent through acts of illegitimate warfare. 
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III 

Eepbisals 

Vattel, III. p. 142 — Hall, § 135— Westlake, Chapters, pp. 253-258— 
Taylor, §§ 487 and 507 — Wharton, III. § 348B — Bluntschli, §§ 567, 
580, 654, 685 — Lueder in Holtz endorff, IV. p. 392 — Bonfils, Nos. 
1018-1026—Despagnet, No. 544 — Rivier, II. pp. 298-299 — Calvo, 
IV. §§ 2041-2043 — Martens, II. § 121 — M^rignhac, pp. 210-218— 
Holland, War, Nos. 99, 100. 

§ 247. Wliereas reprisals in time of peace are to be 
distinguished from retorsion and are injurious acts 
committed for the purpose of compelling a State to 
consent to a satisfactory settlement of a difference 
(treated through an international delinquency,^ 
reprisals between belligerents are retaliation of an 
illegitimate act of warfare, whether constituting an 
international delinquency or not, for the purpose of 
making the enemy in future comply with the rules of 
legitimate w^arfare. Reprisals between belligerents 
are terrible means, because they are in most cases 
directed against innocent enemy individuals, who 
must suffer for real or alleged offences for which 
they are not responsible. But reprisals cannot be 
dispensed with, because without them illegitimate 
acts of warfare would be innumerable. As matters 
stand, every belligerent and every member of Ids 
forces knows for certain that reprisals are to be 
expected in case they violate the rules of legitimate 
warfare. And when nevertheless an illegal act occurs 
and is promptly met with reprisals as a retaliation, 
hifinan nature would not be what it is if such retalia- 
tion did not act as a deterrent against a repetition of 
illegitimate acts. 


Reprisals 
between 
Belli- 
gerents in 
contradis- 
tinction to 
Reprisals 
in time of 
Peace. 


‘ See above, §§ 33 and 42, 
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Keprisiiis § 248. Whereas reprisals in time of peace are 
for"eveiy ^ admissible for international delinquencies only, re- 
mafe^let between belligerents are at once admissible 

of War- for every and any act of illegitifnate warfare, whether 
the act constitutes an international delinquency or 
not. It is in the consideration of the injured bel- 
ligerent whether he will at once resort to reprisals, 
or, before doing so, he will lodge complaints with the 
enemy or neutral States. Practically, however, a 
belligerent will rarely resort at once to reprisals, 
provided the violation of the rules of legitimate wai- 
fare is not very grave and the safety of his troops 
does not at once require drastic measures. Thus, the 
Germans during the Franco-German War frequently 
bombarded and fired, by way of reprisals, undefended 
open villages where their soldiers were treacherously 
killed by enemy individuals in ambush who did not 
belong to the armed forces. And Lord Eoberts, 
during the South African War, ordered,^ by way of 
reprisals, the destruction of houses and farms in the 
vicinity of the place where damage was done to the 
lines of communication. 

Danger of § 249. The right to exercise reprisals carries 
nessTn*^’ with it great danger of arbitrariness, for either the 
Reprisals, alleged facts which make belligerents resort to re- 
prisals are often not sufficiently verified, or the rules 
of war which they consider violated by the enemy are 
sometimes not generally recognised, or the act of 
reprisals performed is often excessive compared with 
the precedent act of illegitimate warfare. Three 
cases may illustrate this danger. , 

(i) In 1782 Joshua Huddy, a captain in the anny 
of the American insurgents, was taken prisoner by 

‘ See section 4 of the Proclamation of June 19, 1900 (Martens, 
N.R.G, 2nd ser,, XXXII. p. 147). 
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loyalists and handed over to a Captain Lippencott for 
the ostensible purpose of being exchanged, but was 
arbitrarily hanged. The commander of the British 
troops had Lippencott arrested, and ordered him to 
be tried for murder. Lippencott was, however, 
acquitted by the court-martial, as there was evidence 
that Lippencott, who commanded the execution of 
Huddy, acted under orders of a Board which he 
was bound to obey. Thereupon some British 
officers who were prisoners of war in the hands of the 
Americans were directed to cast lots to determine 
who should be executed by way of reprisals for the 
execution of Huddy. The lot fell on Captain Asgill, 
a young officer only nineteen years old, and he would 
have been executed but for the mediation of the 
Queen of France, who saved his life.^ 

(2) “ The British Government, having sent to 
England, early in 1813, to be tried for treason, 
twenty-three Irishmen, naturalised in the United 
States, who had been captured on vessels of the 
United States, Congress authorised the President to 
retaliate. Under this act. General Dearborn placed 
in close conflnemeiit twenty-tliree prisoners taken at 
Fort George. General Prevost, under express direc- 
tions of Lord Bathurst, ordered the close imprison- 
ment of double the number of commissioned and 
iion-coraraissioned United States officers. This was 
followed by a threat of ‘ unmitigated severity against 
the American citizens and villages ’ in case the 
system of retaliation was pursued. Mr. Madison 
h»ving retorted by putting in confinement a similar 
number of British officers taken by the United States, 
General Prevost immediately retorted by subjecting 

' See the case reported in pp. 3it -32i. See also Phillimorc, 
j-Iarteiis, Causes Cel^bres, III. III. § 105. 
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to the same discipline all his prisoners whatsoever. 
... A better temper, however, soon came over the 
British Government, by whom this system had been 
instituted. A party of United States officers, who 
were prisoners of war in England, were released on 
parole, with instructions to state to the President 
that the twenty-three prisoners who had been charged 
with treason in England had not been tried, but 
remained on tlie usual basis of prisoners pf war. 
This led to the dismissal on parole of all the officers 
of both sides.” ^ 

{3) During the Franco-German War the French 
had captured forty Gennan merchantmen, and made 
their captains and crews prisoners of war. Count 
Bismarck, who considered it against International 
Law to retain these men as prisoners, demanded their 
liberation, and when the French refused this, ordered 
by way of reprisals forty French private individuals 
of local importance to be arrested and to be sent as 
prisoners of war to Bremen, where they were kept to 
the end of the war. Count Bismarck was decidedly 
wrong," since France had in no way committed an 
illegal act by retaining the German crews as prisoners 
of war.^ 

§ 250. The Hague Regulations do not mention 
reprisals at all because the Brussels Conference ot 
1874, which accepted the unratified Brussels Declara- 
tion, had struck out several sections of the Russian 
draft code regarding reprisals. These original 
sections'* (69-71) stipulated — (i) that reprisals should 

•> 

^ See Wharton, III. § 348B. ^ The case is one of reprisalrt, 

’ Tliat Bismarck’s standpoint and has nothing' to do with the 
was wTonff has been policed out taking of hostages ; see below, 
above in § 201. Some German § 258. 

writers, however, take his part ; See Martens, N.ll.G., 3nd set', 
see, for instance, Lueder in Holt- TV. pp. r 139, 207. 
zendorti, IV. p. 479, note 6. 
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be admitted only in extreme cases 0/ absolutely 
certain violations of the rules of legitimate warfare ; 
(2) that the acts performed by way of reprisals must 
not be excessive, but in proportion to the respective 
violation; (3) that reprisals should be ordered by 
commanders-in-chief only. Articles 85 and 86 of the 
Manual of the Laws of War, adopted by the Institute 
of International Law,' propose the following rules : — 
(i) Reprisals are to be prohibited in case reparation 
is giveTi for the damage done by an illegal act ; (2) 
in grave cases, in which reprisals are an imperative 
necessity, they must never exceed tlie degree of the 
violation committed by the enemy ; (3) they can only 
be resorted to with the authorisation of the com- 
mandei'-in-chief ; (4) they must in every case respecd 
the laws of humanity and of morality. In the face 
of the arbitrariness with which, according to the 
present state of Intel-national Law, reprisals may be 
exercised, it cannot be denied that an agreement upon 
some precise rules regarding reprisals is an impera- 
tive necessity. 


IV 

rUNISllMENT OF WaK CkI.\1ES“ 

§ 251. In contradistinction to hostile acts of soldiers 
by whicli the latter do not lose their privilege of being 
treated as members of armed forces who have done 
no wrong, war crimes are such hostile or other acts 
Off soldiers or other individuals as may be punished by 

I ‘^nmiaire, V. p. 174. Sec, however, Hall, § 135 ; Blunt 

Writers on the Law of Nations schli, ?§ 627 - 643A ; Holland, War 
have hitherto not systematically Nos. 97 -98 ; Landa, in K.I., X. 
treated of the question of War (1878), pp. 182 -184. 

Crimea and their punishment. 
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the enemy on capture of the oflfenders. It must, how- 
ever, be emphasised that the term war crime is used, 
not in the moral sense of the term crime, but only in a 
technical legal sense, on account of the fact that these 
acts may be met with punishment by the enemy. For, 
although among the acts called war crimes are many 
which, such as abuse of a flag of truce or assassination 
of enemy soldiers for instance, are crimes in the 
moral sense of the terra, there are others which, such 
as taking part in a levy en masse on territory occupied 
by the enemy for instance, may be highly praiseworthy 
patriotic acts. Because every belligerent can and 
actually must in the interest of his own safety punish 
these acts, they are termed war crimes, whatever may 
be the motive, the purpose, and the moral character 
of the respective act.^ 

§ 252. However, in spite of the uniform qualifica- 
tion of these acts as war crimes, four different kinds 
of war crimes must be distinguished on account of 
the essentially different character of the acts. Vio- 
lations of recognised rules regarding warfare_ com- 
mitted by members of the armed forces belong to 
the first kind ; all hostilities in arms committed by 
individuals who are not members of the enemy 
armed forces constitute a second kind ; espionage 
and war treason belong to the third ; and all maraud- 
ing acts belong to the fourth kind. 

§ 253. Violations of rules regarding warfare are 
war crimes only when committed without an order of 
the belligerent Government concerned. If members 
of the armed forces commit violations by order qf 
their Government, they are not war criminals and 
cannot be punished by the enemy ; the latter can, 
however, resort to reprisals. In case members of 

' See above, § 57. 
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forces commit violations ordered by their com- 
manders, the members cannot be punished, for the 
commanders are alone responsible, and the latter 
may, therefore, be punished as war criminals on 
their capture by the enemy. 

The following are the more important violations 
that may occur : 

( r) Making use of poisoned or othemise forbidden 
arms and ammunition. 

(2) Killing or wounding soldiers disabled by sick- 
ness or wounds, or who have laid down arms and 
surrendered. 

(3) Assassination, and hiring of assassins. 

(4) Treacherous request for quarter, or treacherous 
feigning of sickness and wounds. 

(5) Ill-treatment of prisoners of war, of the wounded 
and sick. Appropriation of such of their money and 
valuables as are not public property. 

(6) Killing or attacking harmless private enemy in- 
dividuals. Unjustilied appropriation and destruction 
of their private property, and especially pillaging. 

(7) Di.sgraceful treatment of dead bodies on tin* 
battlefields. Appropriation of such money and other 
valuables found upoii dead bodies as are not public 
property, nor arms, ammunition, and the like. 

(8) Appropriation and destruction of property 
belonging to museums, ho.spitals, churches, schools, 
and the like. 

(9) Assault, siege, and bombardment of undefended 
open towns and other habitations. 

.(10) Unnecessary bombardment of such hospitals 
and buildings devoted to religion, art, science, and 
charity, as are indicated by particular signs notified 
to the besiegers bombarding a defended town. 

(ii) Violations of the Geneva Convention. 
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(12) Attack on or sinking of enemy vessels which 
have hauled down their flags as a sign of surrender. 
All attack on enemy merchantmen without previous 
request to submit to visit. 

(13) Attack or seizure of hospital ships, and all 
other violations of the Hague Convention for the 
adaptation to naval warfare of the principles of the 
Geneva Convention. 

(14) Unallowed destruction of enemy prizes.* 

(15) Use of the enemy uniforms and the like 
during battle, use of the eneni}' flag during attack by 
a belligerent vessel. 

(16) Violation of enemy individuals furnished with 
passports or safe-conducts, violation of safeguards. 

(17) Violatiori of bearers of Hags of truce. 

(18) Abuse of the protection granted to flags of 
truce. 

( 1 9) Violation of cartels, capitulations, and armis- 
tices. 

(20) Breach of parole. 

§ 254. Sinite International Law is a law between 
States oidy and exclusively, no rules of International 
Law can exist which prohibit private individuals from 
taking up arms and committing hostilities against the 
enemy. But private individuals committing such acts 
do not enjoy the privileged treatment of mend)ers 
of armed forces, and tlie enemy has according to a 
customary rule ol‘ International Law the right to 
consider and punish such individuals as war criminals. 
Hostilities in arms committed by private individuals 
are, therefore, war crimes, not because they really 
are violations of recognised rules regarding warfere, 
but because the enemy has the right to consider and 

' Unjustified destruction of neu- an international delinquency, if 
tral prizes — see below, §431 — is not ordered by the belligerent govern- 
a war crime, but is nevertheless merit. 
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punish them as acts of illegitimate warfare. The 
conflict between praiseworthy patriotism on the part 
of such individuals and the safety of the enemy troops 
does not allow of any solution. On the one hand, it 
would be unreasonable for International TjUW to 
impose the duty upon belligerents to forbid on their 
part the taking u]i of arms by their private subjects, 
because it may occasionally be of the greatest value 
to a belligej-ent, especially for the purpose of freeing 
a country from the enemy who has militarily occupied 
it. On the other hand, the safety of his troops com- 
pels the enemy to consider and punish such hostilities 
as acts of illegitimate warfare, and International Law 
gives hi)n a right to do so. 

It is usual to make a distinction between liostilities 
in arms on the part of private individuals against an 
invading or retiring enemy on the one hand, and, on 
on the other, hostilities in arms committed on the 
part of the inhabitants against an enemy occupying 
a conquered territory. In the latter case one speaks 
of war rebellion, whether inhabitants take up arms 
singly or rise in a so-called levy m masse. Articles 
i and 2 of the Hague Regulations make the greatest 
possible (’oncessions regarding hostilities committed 
by irregulars.^ Beyond the limits of these con- 
cessions belligerents wall never be able to go without 
the greatest danger to their troops. 

§ 255. Article 24 of the Hague Regulations enacts Espionage 
now the old customary rule that a belligerent has a 
right to employ all the methods necessary to obtain 
iiiformation, and these methods include espionage and 
treason. But this right stands face to face with the 
right to consider and punish such enemy individuals, 
whether soldiers or not, committing acts of espionage 

* See above, § 8o. 
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or treason, as war criminals. There is an insoluble and 
inextricable conflict between the necessity of obtaining 
information on the one hand, and self-preservation on 
the other ; and accordingly espionage and treason, as 
has been explained above in § 159, bear a twofold 
character. On the one hand. International Law gives 
a right to belligerents to make use of espionage and 
treason. On the other hand, however, the same law 
gives a right to belligerents to consider espionage and 
treason within their lines, committed by enemy soldiers 
or enemy private individuals, as acts of illegitimate 
warfare, and consequently punishable. 

Espionage lias already been treated above in 
§§ 159-161. War trea.son may be committed in 
different ways. Tlie following are the chief cases of 
war treason that may occur : — 

(1) Information of any kind given to the enemy. 

(2) Voluntary supply of money, provisions, am- 
munition, horses, clothing, and the like, to the enemy. 

(3) Any voluntary assistance to military operations 
of tlie enemy, lie it by serving as guide in tlie country, 
by openiiig the door to a defended habitation, by 
repairing a destroyed bridge, or otherwise. 

(4) Attempt to induce soldiers to desertion, to sur- 
render, to serve as spie.s, and the like, and negotiating 
desertion, surrender, and espionage offered by soldiers. 

(5) Attempt to bribe soldiers or officials in the 
interest of the enemy, and negotiating such bribe. 

(6) Liberation of enemy prisoners of war. 

(7) Conspiracy against the armed forces or single 
oflScers and members of them. 

(8) Wrecking of military trains, destruction of the 
lines of communication or of the telegraphs or tele- 
phones in the interest of the enemy, and the destruc- 
tion of any war material for the same purpose. 
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(9) Circulation of enemy proclamations dangerous 
to the interests of the belligerent concerned. 

(10) Intentional false guidance of troops, whether 
the guide was enforced to his task or offered his 
services voluntarily. 

(11) Rendering courier or similar services to the 
enemy. 

It must be specially observed that enemy soldiers 
— in contradistinction to enemy private individuals 
— can only be punished for war treason when they 
have committed the act of treason during their stay 
within a belligerent’s lines under disguise. If, for 
instance, a party of two soldiers in uniform are sent 
into the rear of the enemy for the purpose of des- 
troying a bridge, they (■annot, when (taught by the 
enemy, be punished for war treason, because they 
have committed an act of legitimate warfare. But 
if they change their uniforms for plain clothes and 
appear thereby to be members of the peaceful private 
population, tliey may be puni,shed for war treason. 
A remarkable case of this kind occurred in the sum- 
mer of 1904, during the Russo-Japanese War. Two 
Japanese disguised in Chinese clothes were caught in 
the attempt to destroy, with the aid of dynamite, 
a railway bridge in Manchuria, in the rear of the 
Russian forces. Brought before a court-martial, they 
confessed themselves to be Ishomo Jokoko, 43 years 
of age, a Major on the Japanese General Staff, and 
Jersko Jokki, 31 years of age, a Captain on the 
Japanese General Staff. They were convicted, and 
condemned to be hanged, but the punishment was 
commuted and they were shot. All the newspapers 
which reported this case reported it as a case of 
espionage, but it is in fact one of war treason. 
Although the two officers were in disguise, their 
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Maraud- 

ing. 


Mode of 
Punish- 
ment of 
War 
Crimes. 


conviction for espionage was impossible according to 
article 29 of the Hague Eegulations, provided, of 
course, they were court-martialled for no other act 
than the attempt to destroy a bridge. 

§ 256. Marauders are individuals roving either 
singly or collectively in bands over battlefields, or 
following in quest of booty forces in advance or 
retreat. They have nothing to do with warfare in 
tlie strict sense of the term, but they are an unavoid- 
able accessory to warfare and frequently consist of 
soldiers who have left their corps. Their acts are 
considered acts of illegitimate warfare, and their 
punishment takes place in the interest of the safety 
of either belligerent. 

§ 257. All war crimes may be punished with death, 
but belligerents may, of course, pronounce a more 
lenient punisliment or commute a verdict of death 
into a more lenient penalty. If this is done and 
imprisonment takes the place of capital punishment, 
the question arises whether such convicts must be 
released at the end of the war, although their term of 
imprisonment has not yet expired. Some publicists ^ 
answer this question in the affirmative, maintaining 
that it could never be lawful to inflict a penalty 
extending beyond the duration of the war. But I 
believe that the question has to be answered in the 
negative. If a belligerent has a right to pronounce 
capital punishment, it is obvious that he can select a 
more lenient penalty and carry the latter out even 
beyond the duration of the war, And it would in no 
wise be in the interest of humanity to deny this righb 
for otherwise belligerents would have always to pro- 
nounce and carry out capital punishment in the 
interest of self-preservation. 

^ See, for instance, Hall, § 135, p, 432. 
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V 

Taking of Hostages 

Hall, §§ 135 and 156 — Taylor, § 525 — Bluntschli, § 600 — Lucder in 
Holtzendorff, IV. pp. 475 *- 477 — Kltiber, §§ 156 and 247~G. F. 
Martens, TI. 277— Ullmann, § 155 Bonfils, Nos. 1145 and 1151 - - 
Pradier-Fod^re, VH. Nos. 2843 -2848 — Rivier, I[. p. 302 Calvo» 
IV, §§ 2158-2160 — Fiore, III. Nos. 1363 1364 — Martens, II. § 119 
— Ijongnet, § 84 — Kriegsgebrauch, pp. 49, 50. 

§ 258. The practice of taking hostages as a means 
of securing legitimate warfare prevailed in former 
times much more than nowadays. It was frequently 
resorted to in all cases, such as (capitulations and 
armistices for instance, in which belligerent forces 
depended more or less upon each other’s faith. To 
make sure that no perfidy was intended, officers or 
prominent private individuals were taken as hostages 
who could be held responsible with their lives for any 
perfidy committed by the enemy. This practice has 
totally disappeared, and will hardly be revived. But 
this former practice must not be confounded with the 
still continued practice of seizing enemy individuals 
for the purpose of making them the object of repri- 
sals. Thus, when in 1870, during the Franco-German 
War, Count Bismarck ordered forty French notables 
to be seized and to be taken away into captivity as 
a retaliation upon the French for refusing to liberate 
the crews of forty captured merchantmen, these forty 
French notables were not taken as hostages, but were 
made the object of reprisals.* 

* § 259. A new practice of taking hostages was 
resorted to by the Germans in 1870 during the 

* The case has been discussed case, however, make the mistake 
above in § 249. All the French of enumerating it as an instance 
writers who comment upon this of the taking of hostages. 


Former 
I’ractice 
of taking 
Hostages. 


Modern 
Practice 
of taking 
Hostages. 
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Franco - German War for the purpose of securing 
the safety of forces against possible hostile acts on 
the part of private inhabitants of occupied enemy 
territory. Well-known men of prominence were 
seized and retained in the expectation that the popu- 
lation would refrain from hostile acts out of regard 
for the fate of the hostages. Thus, when unknown 
people frequently wrecked the trains transporting 
troops, the Germans seized prominent enemy citizens 
and put them on the engines of trains to prevent 
the latter from being wrecked, a means which 
always proved effective and soon put a stop to 
further train-wrecking. The same practice was re- 
sorted to, although for a short time only, by Lord 
Eoberts^ in 1900 during the South Afri(;an War. 
This practice has, apart from a few German writers, 
been condemned by the publicists of the whole world. 
But, with all due deference to the authority of so 
many prominent men, I caniiot agree with their 
opinion. Matters would be different if hostages were 
seized and exposed to dangers for the purpose of pre- 
venting legitimate hostilities on the part of members 
of the armed forces of the enemy. But nobody can 
deny that train- wrecking on occupied enemy territory 
by private enemy individuals is an act which a belli- 
gerent is justified in considering and punishing as war 
treason.^ It is for the purpose of guarding himself 
against an act of illegitimate warfare that these hos- 
tages are put on the engines. The danger they are 
exposed to comes from their fellow-citizens, who are 
informed of the fact that hostages are on the engines 


^ See section 3 of the Proclaina- tion of July 29, I9cx>. See Mar- 
tion of Lord Roberts ; dated Prae- tens, N.R.G., 2nd ser., XXXIL 
toria, June 19, 1900; but this (1905), pp. 147 and 149, 
section was repealed by Proclania- See above, § 255, No. 8. 
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and ought therefore to refrain from wrecking the trains. 
It <;annot and will not be denied that the measure is 
a hard one, and makes individuals liable to suffer for 
acts for which they are not responsible. But the 
safety of his troops and lines of communication is 
at stake for the belligerent concerned, and I doubt, 
therefore, whether even the most humane commanders 
will be able to dispense with this measure, since it 
alone has proved effective. And it must further be 
taken into consideration that the amount of cruelty 
contained in it is in no wise greater than in reprisals 
where also innocent individuals must suffer for illegi- 
timate acts for which they are not responsible. And 
is it not more reasonable to prevent train-wrecking 
by putting hostages on the engines than to resort to 
reprisals for wreckage of trains ? For there is no 
doubt that a belligerent is justified in resorting to 
reprisals ' in each case of train-wrecking by private 
enemy individuals.- 


See above, § 248. 

Belligerents sometimes take 
hostages to secure compliance 
with requisitions, contributions, 
ransom bills, and the like, but 
«nch cases have nothing to do 


with illegitimate warfare ; 
above, p. 122, note 1, and p. 176, 
note 3. The Hague Begulations, 
do not at all mention the taking 
of hostages for any purpose. 
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I 

On Termination of War in General 

Hall, § T97 - Lawrence, § 2 38~Phillimore, III. § 510 — Taylor, 5 580— 

Heftter, § 176 — Kirchcnheim in Holtzendorff, IV. pp. 791-792- 

Ullmann, § 169 — Bonlils, No. 1692— Deepagnct, No. 6o3~-CaIvo, 
V* § 3**5 — III. No. 1693 — Martcn.s, fl. § 128 — Longuct, 
§ * 55 - 

§ 260. The normal condition between two States 
being peace, war can never be more than a temporary 
condition ; whatever may have been the cause or 
causes of a war, the latter can naturally not last for 
ever. For either the purpose of war will be realised 
and one belligerent will Ije overpowered by the other, 
or both will sooner or later be so exhausted by their 
exertions that they will desist from continuing the 
struggle. But nevertheless wars may last for many 
years, although of late European wars have become 
shorter and shorter. The shortening of European 
wars in recent times is the result of several factors, the 
more important of which are : — the conscription on 
which are based the armies of all the great European 
Powers, Great Britain excepted ; the net of railways 
extending over all European countries, which enables 
a much quicker transport of troops on enemy terri- 
tory ; lastly, the vast numbers of the opposing forces 
which usually hasten the decisive battle. 
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^ 261. Be that as it may, a war may be termi- 
nated in three different ways. Belligerents may, first, 
abstain from further acts of war and glide into peace- 
ful relations without expressly making peace through 
a special treaty. Or, secondly, belligerents may for- 
mally establish the condition of peace between each 
other through a special treaty of peace. Or, thirdly, 
a belligerent may end the war through subjugation 
of his adversary.* 


II 

Simple Cessation op Hostilities 

Hall, § 203 — Phillimoro, liL § 51 1 — Halleck, II. p. 468— 'Taylor, 
§ 584 — Blnntschli, § 700 — Hefiftor, § 177- -Kirchenheim in Holt- 
zcndorff, IV. p. 793 — Ullmann, § 169 — Bonfils, No. f693~"D(is* 
pagnet, No. 603 — Rivier, II. pp. 435-436— Calvo, V. § 31 16— Fiovo, 
III. No. 1693 — Martens, 11 . § 128 — Longuet, § 155 — Merignliac, 
P- 323—Mlet, p. 370. 

§ 262. The regular modes of termination of war 
are treaties of peace or subjugation, but cases have 
occurred in which simple (cessation of all acts of war 
on the part of both belligerents has actually and 
informally brought the war to an end. Thus ended 
in 1716 the war between Sweden and Poland, in 1720 
the war between Spain and France, in 1801 the war 
between Eussia and Persia, in 1867 the war between 
France and Mexico. And it may also be mentioned 
that, whereas the war between Prussia and several 


That a civU war may come 
to an end through simple cessa* 
tion of hostilities or through a 
treaty of peace need hardly be 
^ontioned. But it is of impor- 
tance to state the fact that there, 
a difference between civil '^ar ' 
ana other war concerning the 


third mode of ending war, namely, 
subjugation. For to terminate a 
civil war, conquest and annexa- 
tion, which together make subju- 
gation, is unnecessary (see below, 
§ 264), but conquest alone is 
su0qient. 


Three 
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Etfect of 
Termina- 
tion of 
War 
through 
simple 
Cessation 
of Hos- 
tilities. 


German States in 1866 came to an end through sub- 
jugation of some States and through treaties of 
peace with others, Prussia has never concluded a 
treaty of peace with the Principality of Lichtenstein, 
which was also a party to the war. Although such 
termination of war through simple cessation of hosti- 
lities is for many reasons inconvenient, and is, there- 
fore, regularly avoided, it may nevertheless in the 
future as in the past occasionally occur. 

§ 263. Since in the case of termination of war 
through simple cessation of hostilities no treaty of 
peace embodies the conditions of peace between the 
former belligerents, the question arises whether the 
status which existed between the parties before the 
outbreak of war, the statm quo ante bellim, should 
be revived, or the status which exists between the 
parties at the time when they simply ceased hostili- 
ties, the status quo post heUum (the uti possidetis), can 
be upheld. The majority of publicists* correctly 
maintain that the status which exists at the time of 
cessation of hostilities becomes silently recognised 
through such cessation, and is, therefore, the basis of 
the future relations of the parties. This question is 
of the greatest importance regarding enemy territory 
militarily occupied by a belligerent at the time hostili- 
ties cease. According to the correct opinion such 
territory can be annexed by the occupier, the adver- 
sary through the cessation of hostilities having 
dropped all rights he possessed over such territory. 
On the other hand, this termination of war through 
cessation of hostilities contains no decision regarding 
such claims of the parties as have not been settled by 
the actual position of affairs at the termination of 

’ Bee, however, Phillimore, III. status quo ante bellum has to he 
5 5TI, who maintains that the revived. 
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hostilities, and it remains with the parties to settle 
them by special agreement or to let them stand over. 


Ill 

SUBJUGATIOX 

Vattel, III. §§ 199-203— Hall, §§ 204-205 — Lawrence, § 98 — Phillimore, 
IIL § 512— Hallcck, 1 . pp. 467-498— Taylor, §§ 220, 585-588— 
Walker, § ii — Wheaton, § 165— Bluntschli, §§ 287-289, 701-702 — 
Heffter, § 178 — Kircbenheim in Holtzendorff, IV. p. 792 — Liszt, 
§ 10 — Ullmann, §§ 81 and 169 — Bonfils, Nos. 535 and 1694 — 
Despagnot, Nos. 395-398, 603 — Eivier, II. pp. 436 441 — Calvo, V. 
§§ 31 17-3118— Fiore, IL Nos. 863, III. No. 1693— Martens, I* § 9 L 
11 . § 128 — Longuefc, § 1 55— Merignhac, p. 324— Fillet, p. 37 1-- 
Holtzendorff, “ Eroberung und Eroberungsrecht ” (1871) — Heim- 
burger, “Der Erwerb der Gebictshoheit” (1888), pp. 1 21-132 — 
Westlake, in “The Law Quarterly Keview,” XVII. (1901), p. 392. 

§ 264. Subjugation must not be confounded with 
conquest, although there can be no subjugation with- 
out conquest. Conquest is taking possession of 
enemy territory through military force. Conquest is 
completed as soon as the ten-itory concerned is 
effectively ^ occupied. Now it is obvious that con- 
quest of a part of enemy territory has nothing to do 
with subjugation, because the enemy may well re- 
conquer it. But even the conquest of the whole of 
the enemy territory need not necessarily include sub- 
jugation. For, first, in a war between more than 
two belligerents the troops of one of them may evacu- 
ate their country and join the army of allies, so that 
the armed contention is continued, although the ter- 
ritory of one of the allies is completely conquered. 

* The conditions of effective jugation as a mode of acquisition 
occupation have been discussed of territory, see above, vol. I. 
above in § 167. Regarding sub- 336-241. 


Subjuga- 
tion in 
contradis- 
tinction to 
Conquest. 
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Again, a belligerent, although he has annihilated the 
forces, conquered the whole of the territory of his 
adversary, and thereby has actually brought the 
armed contention to an end,^ niay not nevertheless 
exterminate the enemy State by annexing the con- 
quered territory, but may conclude a treaty of peace 
with the expelled or imprisoned head of the defeated 
State, re-establish tlie latter’s Government, and hand 
the whole or a part of the conquered territory over to 
it. Subjugation takes place only when a belligerent, 
after having annihilated tlie forces and conquered the 
territory of his adversary, destroys his existence by 
annexing the conquered territory. Subjugation may, 
therefore, correctly be defined as extermination in 
■war of one helligerent by another through annexation - of 
the former's territory after conquest, the enemy forces 
having been annihilated} 

Subjuga- § 265. Although complete conquest, together with 
formal annihilation of the enemy forces, brings the armed 

^nd of contention, and thereby the war, actually to an end, 

the formal end of the war is thereby not yet realised, 
as everytliing depends upon the resolution of the 
victor regarding the fate of the vanquished State. If 
he be willing to re-establish tlie captive or expelled 
head of the vanquished State, it is a treaty of peace 
concluded with the latter which terminates the war. 
But if he desires to acquire the whole of the con- 
quered territory for himself, he annexes it, and 

^ The continuation of guerilla come valid through the occupation 
war after the termination of a real in question becoming soon after- 
war is a fact which has been dis- wards effective. Thus, although 
cussed above in § 60. the annexation of the South 

' That conquest alone is suffi- African Eepnblic, on September 1, 
cient for the termination of civil iqcx), was premature, it became 
wars has been pointed out above valid through the occupation be- 
in p. 275, note i. coming effective in 1901. See 

^ It should be mentioned that above, p. 172, note i. 
a premature annexation may bo- 
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thereby formally ends the war through subjugation. 
That the expelled head of the vanquished State 
protests and keeps up his claims, matters as little as 
eventual protests on the part of neutral States. These 
protests may be of political importance for the future, 
legally they are of no importance at all. 

History presents numerous instances of subjuga- 
tiop. Although nowadays no longer so frequent as in 
former times, subjugation is not at all of rare occur- 
rence. Thus, modern Italy came into existence 
through the subjugation by Sardinia in 1859 of the 
Two Sicilies, the Grand Dukedom of Tuscany, the 
Dukedoms of Parma and Modena, and in 1870 the 
Papal States. Thus, further, Prussia subjugated in 
1866 the Kingdom of Hanover, the Dukedom of 
Nassau, the Electorate of Hesse-Cassel, and the Free 
Town of Frankfort-on-the-Main. And Great Britain 
annexed in 1900 the Orange Free State and the 
South African Kepublic.^ 

^ Since Great Britain annexed bodying the terms of sui'render of 
these territories in 1900, the agree- the routed remnants of the Boer 
ment of 1902, regarding “Terms forces has, therefore, no inter- 
of Surrender of the Boer Forces nationally legal basis (see also 
in the Field ” — see Parliamentary below, p. 287, note 1). The case 
Papers, South Africa, 1902, Cd. would be different if the British 
1096 — is not a treaty of peace, Government had really — as Sir 
and the South African War Thomas Barclay' asserts in The 
came formally to an end through Law Quarterly Beview, XXI. 
subjugation, although- see above, (1905), pp. 303 and 307- -rocog- 
p. 172, note r — the proclamation nised the existence of the Qovern- 
of the annexation was somewhat ment of the South African Be- 
premature. The agreement em- public down to May 31, 1902. 
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IV 


Tkjcaty op Peace 


Grotiiis, III. c. 20 — Vattel, IV. §§ 9 - i8— Phillirnore, III. §§ 513-516 — 
Halleck, I. pp. 306-324— Taylor, 5 § 590-592— Wheaton, §§ 538- 
543— Eluntschli, §§ 703-707— Heflftcr, § 179— Kirchenheim in 
Holtzendorff, IV. pp. 794-804 — Ulhiiann, § 170 — Bonhls, Nos. 
1696 1697, 1703-1705 — Despaguet, Nos. 604-609 — Rivier, II, pp. 
443-453— Oalvo, V. §§ 31 19-3136— Fiore, III. Nos. 1694-1700- 
Martens, II. § 128 — Longuet, §§ 156-164 — Merignhac, pp. 324 329 
— Pillct, pp. 372-375- 


Treaty of 
Peace the 
most 
frequent 
End of 
War. 


Peace 

Negotia- 

tions. 


§ 266. Altliough occasionally war ends throngli 
simple cessation of hostilities, and although subjuga- 
tion is not at all rare and irregular, the most frequent 
end of wars is a treat}'’ of peace. Many publicists 
correctly call a treaty of peace the normal mode of 
terminating war. On the one hand, simple cessation 
of hostilities is certainly an irregular mode. Sub- 
jugation, on tlie other hand, is in most cases either 
not within the scope of the intention of the victor or 
not realisable. And it is quite reasonalde that a 
treaty of peace should be the normal end of wars. 
States which are driven from disagreement to war 
will, sooner or later, when the fortune of war has 
given its decision, he convim^ed that the armed con- 
tention ought to be terminated. Thus a mutual 
understanding and agreement upon certain terms is 
the normal mode of ending the contention. And it 
is a treaty of peace which embodies such under- 
standing. 

§ 267. However, as the outbreak of war inter- 
rupts all regular non-hostile intercourse between the 
belligerents, negotiations of peace can often be initi- 
ated under difficulties only. Each party, although 
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willing to negotiate, may have strong reasons for not 
opening negotiations. Good offices and mediation on 
the part of neutrals have, therefore, always been of 
great importance, as thereby negotiations were called 
into existence which otherwise would have been long 
delayed. But it must be emphasised that formal as 
well as informal peace negotiations do in no wise 
ipso facto bring hostilities to a standstill, although a 
partial or general armistice may be concluded for the 
purpose of such negotiations. The fact that peace 
negotiations are going on directly between belligerents 
does not create any non-hostile relations between 
them other than those negotiations themselves. Such 
negotiations may take place through tlie exchange 
of letters between the belligerent Governments, or 
through special negotiators who may meet on neutral 
territory or on the territory of one of the belligerents. 
In case they meet on belligerent territory, the enemy 
negotiators are inviolable and must be treated on the 
same footing as bearers of flags of truce, if not as 
diplomatic envoys. For it may happen that a 
belligerent receives an enemy diplomatic envoy for 
the purpose of peace negotiations. Be that as it may, 
negotiations, wherever taking place and by whomever 
conducted, may always be broken off before an agree- 
ment is arrived at. 

§ 268. Although they are ready to terminate the 
war through a treaty of peace, belligerents are fre- 
quently for some reason or another not able to settle 
all the terms of peace at once. In such cases hostilities 
are usually brought to an end through so-called pre- 
liminaries of peace, the definite treaty, which has to 
take the place of the preliminaries, to be concluded 
later on. Such preliminaries are a treaty in themselves, 
embodying an agreement of the parties regarding 


Pre- 
liminaries 
of Peace. 
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such terms of peace as are essential. Preliuiiriaries 
are as binding as any other treaty, and therefore they 
need ratification to be binding. Very often, but not 
necessarily, the definitive treaty of peace is concluded 
elsewhere. Thus, the war betweeti Austria, France, 
and Sardinia was ended by the Preliminaries ol Villa- 
francaof July n, 1859, yet the definitive treaty of 
peace was concluded at Zurich on November 10, 1859. 
The war between Airstria and Prussia was ended by the 
Preliminaries of Nickolsburg of July 26, 1866, yet the 
definitive treaty of peace was concluded at Prague on 
August 23. In the Franco-German War the Prelimi- 
naries of Versailles of February 26, 1871, were the 
precursor of the definitive treaty of peace concluded 
at Frankfort on May 10, iSyi} 

The purpose for which preliminaries of peace are 
agreed upon makes it obvious that such essential 
terms of peace as are stipulated by the Preliminaries 
are the basis of the definitive treaty of peace. It may 
happen, however, that neutral States protest for the 
purpose of preventing tliis. Thus, when the war 
between Itussia and Turkey had been ended through 
the Preliminaries of San Stefano of March 3, 1878, 
Great Pritain protested, a Congress met at Perlin, 
and Eussia had to be content with less favourable 
terms of peace than those stipulated at San Stefano. 

Form and § 269. International Law does not contain any 
rules regarding the form of peace treaties ; they may, 

Treakiefi. therefore, be concluded verbally or in writing. Put 
the importance of the matter makes the parties 
always conclude a treaty of peace in writing, and 

* No preliminaries of peace standing on August 29, 1905, the 
were agreed upon at the end of treaty of peace was signed on Sep- 
the Hiisso - Japanese war. After tember 5, and ratified on October 
negotiations at Portsmouth (New 16. 

Hampsliire) led to a final under- 
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there is no instance of a verbally concluded treaty of 
peace. 

According to the different points stipulated, it is 
usual to distinguish different parts within a peace 
treaty. Besides the preamble, there are general, 
special, and separate articles. General articles are 
those which stipulate such points as are to be agreed 
upon in every treaty of peace, as the date of termina- 
tion of hostilities, the release of prisoners of war, and 
the like. Special articles are those which stipulate 
the special terms of the agreement of peace in 
question. Separate articles are those which stipulate 
points with regard to the execution of the general and 
special articles, or which contain reservations and 
other special remarks of the parties. Sometimes addi- 
tional articles occur. Such are stipulations agreed 
upon in a special treaty following the treaty of peace 
and comprising stipulations regarding sucli points as 
have not been mentioned in the treaty of peace. 

§ 270. As, the treaty-making Power is according Compe- 
to the Law of Nations in the hands of the head ^ of condude 
the State, it is he who possesses competence of con- 
eluding peace. But just as in constitutional restric- 
tions imposed upon heads of States regarding their 
general power of concluding treaties,^ so constitu- 
tional restrictions imposed upon heads of States 
regarding their competence of maki)ig peace are of 
importance for International Law. And, therefore, 
such treaties of peace concluded by heads of States 
as violate constitutional restrictions are not binding 
upon the States concerned, because the heads have 
exceeded their powers. The Constitutions of tlie 
different States settle the matter differently, and it is 
not at all necessary that the power of declaring war 
' See above, vol. I. § 495. ’ See above, vol. I. § 497. 
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Date of 
Peace. 


and that of making peace are vested by a Constitution 
in the same hands. In Great Britain tlie power of 
the Crown to declare war and to make peace is 
indeed unrestricted. But in the German Empire, for 
instance, it is different ; for whereas the Emperor, 
the case of an attack on German territory excepted, 
can declare war with the consent of the Bundesrath 
only, his power of making peace is unrestricted.^ 

The controverted question whether the head of a 
State who is a prisoner of war is competent to make 
peace ought to be answered in the negative. The 
reason is that the head of a constitutional State, 
although he does not by becoming prisoner of war 
lose his position, nevertheless thereby loses the power 
of exercising the rights connected with his position.- 
§ 271. Unless the treaty provides otherwise, peace 
commences with the signature of the peace treaty. 
Should the latter not be ratified, hostilities may be 
recommenced, and the unratified peace treaty is con- 
sidered as an armistice. Sometimes, however, the 
peace treaty fixes a future date for the commencement 
of peace, stipulating that hostilities must cease on a 
certain future day. This is the case when war is 
waged in different or distant parts of the world, so 
that it is impossible at once to inform the opposing 
forces of the conclusion of peace.^ It may even occur 
that different dates are stipidated for the termination 
of hostilities in different parts of the world. 

The question has arisen whether, in case a peace 
treaty provides a future date for the termination of 
hostilities in distant parts, and in case the forces in 

^ See more examples in Rivier, signed on September 5, 1905, the 
TI. p. 44 5. agreement concerning an armistice 

• See Vattel, IV. § 13. pending ratification of the peace 

The ending of the Russo- treaty was not signed until Sep- 
Japanese war was quite peculiar, ternber 14, and hostilities went on 
Although the treaty of peace was till September 16. 
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these parts hear of the conclusion of peace before 
such date, they must abstain at once from further 
hostilities. Most publicists correctly answer this 
question in the affirmative. But the French Prize 
Courts in 1801 condemned the English vessel “ Swine- 
herd ” as a good prize which was captured by the 
French privateer “ Bellona ” in the Indian Seas within 
the period of fivtj months fixed by the Peace of 
Amiens for the termination of hostilities in these 
seas.* 


V 

Ei'T'kcts of 1’rk.\ty of Pfa(.:i; 

Grotius, III. c, 20— Vattel, IV. §§ 19-23 — Hall, §§ 198-202 — Lawrence, 

§ 239— Phillimore, III. §§ 518-528— Halleck, L pp, 31 3-324-— 
Taylor, §§ 581 -583— Wheaton, §§ 544 * 547 — J 31 untschli, §§ 708-723 
— Hciffter, §§ ! 80 183, 184A— Kirchcnheim in Holtzendorff, IV. 
pp. 804-8 1 7 — Ullmann, §171 — Bonfils, Nos. 1698- 1 702 — Despa^et, 
No. 605— Bivier, II. pp. 454 461—08^0, V. §§ 3137-3163— Fiore, 
III. Nos, 1 701 -1 703 — Martens, II. § 128 — Longuet, §§ 156-164 — 
M^rignhac, pp. 330-336— Fillet, pp. 375 ~ 377 - 

§ 272. The chief and general efiect of a peace 
treaty is restoration of the condition of peace between 
the former belligerents. As soon as the treaty is 
ratified, all rights and duties which exist in time of 
peace between the members of the family of nations 
are ipso facto and at once revived between the former 
belligerents. 

On the one hand, all acts legitimate in warfare 
cease to be legitimate. Neither contributions and 
requisitions, nor attacks on members of the armed 
forces and on fortresses, nor capture of ships, nor 

' The details of this case are given by Hall, § 199; see also Philli* 
more, HI. § 521. 
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occupation of territory are any longer lawful. If 
forces, in ignorance of the conclusion of peace, commit 
such hostile acts, the condition of things at the time 
peace was concluded must as far as possible be re- 
stored.* Thus, ships captured must be set free, 
territory occupied must be evacuated, members of 
armed forces taken prisoners must be liberated, con- 
tiibutious im|)osed and paid must be repaid. 

On the other hand, all peaceful intercourse of the 
former Ijelligerents as well as of their subjects takes 
place again as before the war. Thus diplomatic inter- 
course is reinstated, consular officers recommence 
activity.*-’ 

It must be specially observed that the condition of 
peace created by a peace treaty is legally final in so 
far as the order of things set up and stipulated by the 
treaty of peace is now the settled basis of the future 
relations between the parties, liowever contentious 
the matters concerned may have been before the 
outbreak of war. In concluding peace the parties 
expressly or implicitly declare that regarding such 
settled matters they have come to an understanding. 
They may indeed make war against each other in 
future on other grounds, but they are legally bound 
not to go to war for such matters as have been settled 
by a previous treaty of peace. That the practice of 
States does sometimes not comply with this rule is 
a well-known fact which, although it discredits this 
rule, cannot shake its theoretical validity. 

^ The Mentor, i Rob. ^ 75 ’ war revive 'ijpso facto by the con- 
Matters are, of course, different elusion of peace is not the out- 
in case a future see above, come of a rule of International 

§ 271— is stipulated for the ter- Law. But just as Municipal Law 
rnination of hostilities. may suspend such contracts ipso 

'' The assertion of many writers, feteto by the outbreak of war, so 
that such contracts between sub- it may revive them ipso facto 
jocts of belligerents as have been by the conclusion of peace (sec 
suspended by the outbreak of above, § 10 1). 
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§ 273. Unless the parties stipulate otherwise, the Principle 
effect of a treaty of peace is that everything remains 
in such condition as it was at the time peace was 
concluded. Thus, all moveable State property, as 
munitions, provisions, arms, money, horses, means of 
transport, and the like, seized by an invading belli- 
gerent remain his jiroperty, as likewise do the fruits 
of immoveable property seized by him. Thus, furtlier, 
if nothing is stipulated regarding conquered territory, 
it remains in the hands of the possessor, who can 
annex it. But it is nowadays usual, although not at 
all legally necessary, for the conqueror desirous of 
retaining conquered territory to stipulate cession of 
such territory in the treaty of peace. 

§ 274. Since a treaty of peace is considered a final Amnesty, 
settlement of the war, one of the effects of every 
peace treaty is the so-called amnesty — that is, an 
immunity for all wrongful acts done by the belli- 
gerents themselves, the members of their forces, 
and their subjects during the war, and due to 
political motives. It is usual, but not at all neces- 
sary, to insert an amnesty clause in treaties of 
peace.' All so-called war crimes which have not 
been punished before the conclusion of peace can 
now no longer be punished. Individuals who have 
committed such war crimes and are arrested for 
them must be liberated." International delinquen- 

’ See above, §§ 251-257. Clause immediately after the close of 
4 of the “ Terms of S.urrender of hostilities. But it will be remem- 
the Boer Forces in the Field ” — bered — see above, p. 279, note i — 
see Parliamentary Papers, South that the agreement embodying 
Africa, 1902, Cd. 1096— seems to these terms of surrender does not 
contradict this assertion, as it ex- bear the character of a treaty of 
pressly excludes from the amnesty peace, the Boer War having been 
“ certain acts, contrary to usages terminated through subjugation, 
of war, which have been notified - This applies to such indivi- 
by the Commander - in - Chief duals only as have not yet been 
to the Boer Generals, and which convicted. Those who are under- 
shall be tried by coux’t-martial going a term of imprisonment 
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cies committed intentionally by belligerents through 
violation of the rules of legitimate warfare are con- 
sidered condoned. Even claims for reparation of 
damages caused by such acts cannot be raised after 
the conclusion of peace, unless the contrary is ex- 
pressly stipulated. On the other hand, the amnesty 
has nothing to do with ordinary crimes and with 
debts incurred during war. A prisoner of war who 
commits a murder during (‘aptivity may be tried and 
punished after conclusion of peace, just as a prisoner 
who runs into debt during captivity may be sued after 
the conclusion of peace, or an action may be brought 
on ransom bills after peace has been restored. 

But it must be specially observed that the amnesty 
grants immunity only for wrongful acts done by the 
subjects of one belligerent against the other. Such 
wrongful acts as have been committed by the subjects 
of a belligerent against their own Government are 
not covered by the amnesty. Therefore treason, 
desertion, and the like committed during the war by 
his own subjects may be punished by a belligerent 
after the conclusion of peace, unless the contrary has 
been expressly stipulated in the treaty of peace.' 

§ 275. A very important effect of a treaty of peace 
is termination of the captivity of prisoners of war.'** 
This does, however, not mean that with the conclusion 
of peace all prisoners of war must at once be released 
from their place of detention. It only means — to use 
the words of article 20 of the Hague Regulations — 
that “ After the conclusion of peace, the repatriation 
of prisoners of war shall take place as speedily as 

need not be liberated at the con- — that Turkey must accord an 
elusion of peace ; see above, § 257* amnesty to such of her subjects 

Thus Russia stipulated by as had compromised themselves 
a|:ticlc 1 7 of the Preliminaries of during the war. 

San Sjtefano, in T878-~see Mar- * See above, § 132. 
tens, N.R.G,, 2nd ser. Hi. p. 252 
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possible.” The instant release of prisoners on the 
spot would not only be inconvenient for the State 
which kept them in captivity, but also for themselves, 
as in most cases they possess no means to pay for 
their journey home. Therefore^, although they cea.se 
with the conclusion of peace to be in captivity, pri- 
soners of war remain as a body under military disci- 
pline until they are brought to the frontier and handed 
over to their Government. That prisoners of war 
may be retained after conclusion of peace until they 
have paid debts incurred during captivity seems to 
be a pretty generally^ recognised rule. But it is 
controverted whether such prisoners of war may be 
retained as are i;ndergoing a term of imprisonment 
imposed upon them for disciplinary offences. After 
the Franco-German War in 1871 Germany retained 
suc;h prisoners," whereas Japan after the Russo- 
Japanese War in 1905 released them. 

§ 274 The question how far a pea(!e treaty has 
the effect of reviving treaties concluded between the 
parties before the outbreak of war is much contro- 
verted. The answer depends upon the decision of the 
other question, how far the outbreak of war cancels 
existing treaties between belligerents.^ There can be 
no doubt that all such treaties as have been cancelled 
by the outbreak of war do not revive. On the other 
hand, there can likewise be no doubt that such 
treaties revive as have only become suspended by the 
outbreak of war. But no certainty or unanimity 
exists regarding such treaties as do not belong to the 
above two classes, and it must, therefore, be emphasised 
that no rule of International Law exists concerning 

^ See, however, Pradier-Foder^, See the very detailed die* 
VII. No. 2839, who objects to it. cussion of the question in Philli-* 

“ See Pradier-Fode^r^, VII. No. more, III. §§ 529 538 ; see also 
2840. above, § 99. 
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these treaties. It is for the parties to make special 
stipulations in the peace treaty which settle the 
matter. 


VI 
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Grotius, III. c. 20— Vattel, IV. §5 24 34--Phillimorc, III. § 597 - 
Halleck, I. pp. 322-324- Taylor, §§ 593 -594 - Wheaton, §§ 548 -550 
— Bluntschli, §§ 724-726 — Helfter, § 184— Kirchonhciiii in Holt- 
xcndorif, IV. pp. 8i7-822-~Ulliiiann, 5 171 - j.)on fils, Nos. 1706 - 
1709 — llespagnct, Nos. 610, 6n— llivicr, IT. pp. 459-461 • -Calvo, 
V. §§ 3 1 64-3 1 68 —Fiore, III. Nos. 1704-1705 — Martens, 11 . § 128 
--Longuet, §§ 156-164— Merignhac, pp. 336 337. 

Treaty of §277. The general rule, that treaties must be 
Fow to be pt'Tformecl in good faith, applies to peace treaties as 
carried •well as to Others. The great importance, however, 
of a treaty oi peace and its particular circumsj^pces 
and conditions involves the necessity of draMhg 
attention to some points connected with the perform- 
ance of treaties of peace. Occaipied territory may 
have to be evacuated, a war indemnity to be paid in 
cash, boundary lines of ceded territory may have to 
be drawn, and many other tasks to be performed. 
These tasks often necessitate the conclusion of 
numerous treaties for the purpose of perfrarpling the 
peace treaty concerned, and the appointment of 
commissioners who meet in conferences to inquire into 
details and prepare a compromise. Difficulties may 
arise in regard to the interpretation ^ of certain stipula- 
tions of the peace treaty which arbitration will settle 
if the parties cannot agree. Arrangements will have 
to be made for the case in which a part or the whole 
of the territory occupied during the war remains 
See above, vol. I. §§ 553-554. 
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according to the peace treaty for some period under 
military occupation, such occupation to serve as a 
means of securing the performance of the peace treaty^ 

One can form an idea of the numerous points of 
importance to be dealt with during the performance 
of a treaty of peace if one takes the fact into con- 
sideration that after the Franco-German War was 
terminated in 1871 by the Peace of Frankfort, more 
than a hundred Conventions were successively con- 
cluded between the parties for the purpose of carry- 
ing out this treaty of peace. 

§ 278. Just as the performance, so the breach of Breach ot 
peace treaties is of great importance. A peace treaty 
may be violated in its whole extent or in one of its 
stipulations only. Violation by one of the parties 
does not ipso facto cancel the treaty, but the other 
party can cancel it on the ground of violation. Just 
as ijj|y|olation of treaties in general, so in violations 
of treaties of peace, some publicists maintain that a 
distinction must be drawn between essential and non- 
essential stipulations, and that violation of essential 
stipulations only creates a riglit of cancelling the 
treaty of peace. It has been shown above, vol. I. 

§ 547, that the majority of publicists rightly oppose 
such distinction. 

But a distinction nuxst be made between violation 
during the period in which the conditions of the 
peace treaty have to be fulfilled and violation after 
Such period. In the first case, the otlier party can 
at once recommence hostilities, the war being con- 
sidered not to have terminated at all through the 
violated peace treaty. The second case, which might 
happen soon or several years after the period for 
the fulfilment of the peace conditions, is in no way 
* See above, vol. I. § 527. 

u 2 
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different from violation of any treaty in general. 
And if a party cancels the peace treaty and wages 
war for its violation against the offender, this war is 
a new war, and in no way a continuation of the 
previous war terminated by the now violated treaty 
of peace. It must, however, be specially observed 
that, just as in case of violation of a treaty in general, 
so in case of violation of a peace treaty, the offended 
party who wants to cancel the treaty on the ground 
of its violation must do this in due time after the 
violation has taken place, otherwise the treaty 
remains valid, or at least the non-violated parts of it. 
A mere protest does neither constitute a cancellation 
nor reserve the right of cancellation.’ 


VII 


POSTLIMI.NMUM 

Grotius, III. c. 9 — I^ynkershook, Quaest. jiir. publ. 1. c. 15 And 16 - 
Vattel, III. §§ 204-222— Hall, § 162 166- -Manning, pp. 190-195-“ 
Philliraorc, III, §§ 568 590- Halleck, II. pp. 500 526 — Taylor, 
S 595- -Wheaton, S 398— Bluntschli, §§ 727 741 -Hcffter, §§ 1 08 192 
— Kirchenheim in Holtzendorff, IV. pp, 822-836 — Ulliuann, § 169 
— Bonfils, No. 1710 — Despagnet, No. 612— Kivier, II. pp. 314 
316— Calvo, V. §§3169 3226— Fiore, III. Nos. 1706 1712— Martens, 
II. § 128— Pillct, p. 377» 

§ 279. The term “ postliminium ” is originally one 
of Ikmian Law derived from post and limes (i.e. 
boundary). According to Eoraan Law the relations 
of Rome with a foreign State depended upon the 
fact whether or not a treaty of friendship existed. 
If such a treaty was not in existence, Roman in- 
dividuals coming into the foreign State concerned 
could be enslaved, and Roman goods coming there 
^ S«e above, vol. I. § 547* See above, voL I. § 40, 
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could be appropriated. Now, jus postliminii denoted 
the rule, first, that such an enslaved Homan, should 
he ever return into the territory of the Eoman 
Empire, became ipso facto a Homan citizen again 
with all the rights he possessed previous to his| 
capture, and, second, that Homan property, appro- . 
printed after entry into“ tlie teri'itm^ 

State, should at once revert to its former Komanf 
owner ipso facto by coming back into the territory| 
of the Homan Empire. Modern Interhatioiial and* 
Municipal Law have adopted the term for the 
purpose of indicating the fact that te rrit ory, iiidi- 
viduals, and property, after having come in time of 
war under the* sway of the enemy, return either 
during the war or with the end of the war under the 
sway of t heir o rigin al S ov ereign . This can occur in 
different ways. A territory occupied can voluntarily 
be evacuated by the enemy and then at once be re- 
occupied by the owner. Or it can be re-conquered 
by the., legitimate Sovereign. Or it can be recon- 
quered by a third party and restored to its legiti- 
mate owner. Conquered territory can also be freed 
through a successful levy en masse. Property seized 
by the enemy may be retaken, but it may also be 
abandoned by the enemy and subsequently revert to 
the belligerent from whom it was taken. And, 
further, conquered territory may in consequence of a 
treaty of peace be restored to its legitimate Sovereign. 
In all cases concerned, the question has to be 
answered what lega l effects the postliminium. hs8 ,,iii 
r e g ard to the territory r tlie individuals thereon, or 
the property concerned. 

§ 'a^or^lMdsrwnters confound the effects of post- 
liminium according to Municipal Law with those 
according to International Law. For instance ; 
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whether a recjaptured private ship falls ipso facto 
back into the property of its former owner,' whether 
the former laws of a reconquered State revive ipso 
facto by the reconquest, whether sentences passed on 
criminals during the time of an occupation by the 
enemy should be annulled — these and most of the 
other questions treated in l)ooks on International 
Law have nothing to do with International Law at 
all, but have to be answered by the Municipal Law 
of the respective States exclusively. International 
Law can be concerned only with such effects of 
postliminium as are international. These inter- 
national effects of postliminium may be grouped 
under the following heads : revival of the former 
condition of things, validity of legitimate a(’ts, 
invalidity of illegitimate acts. 

§ 281. Although a territory and the individuals 
thereon come through military occupation in war 
under the actual sway of the enemy, neither such 
territory nor such individuals fall, according to the 
rules of International Law of our times, under the 
sovereignty of the invader. They r^her remain, if 
not acquired by the conqueror throug!^j^ subjugation, 
under the sovereignty of the other belligerent, 
although the latter is in fact prevented from .exer- 
cising his supremacy over them. Now, the moment 
the invader voluntarily evacuates such territory, or 
is driven away through a levy en masse, or by troops 
of the other belligerent or of his ally, the former 
condition of things ipso facto revives, the territory 
and individuals concerned being at once, as far as 
International Law is concerned, considered to be 
again under the sway of their legitimate Sovereign. 
For all events of international importance taking 
‘ See above, § 196. 
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place on such territory the legitimate Sovereign is 
again responsible towards third States, whereas during 
the time of occupation the occupant was responsible 
for such events. 

But it must be specially observed that the case in 
which the occupant of a territory is driven out of it 
by the forces of a third State not allied with the 
legitimate Sovereign of such territory “is not a case 
of postliminium, and that consequently the former 
state of things does not revive, unless the new 
occupant hands the territory over to the legitimate 
Sovereign. If this is not done, the military occupa- 
tion of the new occupant takes the place of that of 
the previous occupant. 

§ 282. Postliminium has no effect upon such acts 
of the former military occupant connected with the 
|occupied territory and the individuals and property 
Hhereon as were legitimate acts of wa,rfare. On the 
contrary, the State into whose possession such terri- 
tory has returned must recognise all such legitimate 
acts of the former occupant, and the latter has by 
International Law a right to demand such recogni- 
tion, Theyefare, if the occupant has collected the 
ordinary tikes, has sold the ordinary fruits of im- 
cable property, has disposed of such move- 
abte State property as he was competent to ap- 
propriate, or has performed other acts in confor- 
mity with the laws of war, this cannot be ignored by 
fthe legitimate Sovereign after he has again taken 
• possession of the territory. 

However, only those consequences of such acts 
must be recognised which have occurred during the 
occupation. A case which illustrates this happened 
after the Franc o-German War . In October 1870, 
durirtg. occupatiou'^of the Departenienis de la Meiise 
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and de la Meurthe by the German troops, a Be rlin 
firm ente red into co ntrj,cfcJRit}L.ihg..Q^^ Govern- 
ment for felling 1 5,000 oak trees from the State forests 
of these departements, paying in advance 2,250/. The 
Berlin firm sold the contract rights to others, who 
felled 9,000 trees and sold in March 1871 their 
right to fell the remaining 6,000 trees to a third party. 
The latter felled a part of these trees during the 
German occupation, but, when the French Govern- 
ment again took possession of the territory concerned, 
the contractors were without indemnity prevented 
from further felling of trees.* The question whetlier 
the Germans had a right at all to enter into the 
contract is doubtful. But even if tliey liad such 
right, it covered the felling of trees during their 
occupation only, and not afterwards. 

§ 283. If the occupant has performed acts which 
are not legitimate acts of warfare, postliminium makes 
their invalidity apparent. Therefore, if the occupant 
has sold immoveable State property, such property 
may afterwards be claimed from the acquirer, whoever 
he is, without any indemnity. If he has given office 
to individuals, the latter may afterwards be dismissed. 
If he has appropriated and sold such private or 
public property as (cannot legitimately be appro- 
priated by a military occupant, it may afterwards 
1)6 claimed from the acquirer without payment of 
damages. 

§ 284. Cases of postliminium occur only when a 
conquered territory comes either during or £|t the end I 
of the war again into the possession of the legitimate • 

’ The Protocol of Signature — comprises a declatAtion stating 
added to the Additional Conven- the fact that the French Govern- 
tion to the Peace Treaty of Frank- jment does not recognise any lia- 
fort, signed on December 11,1871 f bility to pay indemnities to the 
— see Martens, N.Ii.G., XX. p, 868/ contractors concerned. 
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Sovereign. No case of postliminium arises when 
a territory ceded to the enemy by the treaty of peace 
oF cong^re^Ta^J^iin^exeT^^ cessidii at the eiid 

of' a war terminated through simple cessation of 
hostility’s ^ later bn returns into the possession of its 
former owner State, or when the w^hole of the terri- 
tory of a State which was conquered and subjugated 
regains its liberty and becomes again the territory of 
an independent State. Such territory has actually 
been under the sovereignty of tlie conqueror ; the 
period between the conquest and the revival of the 
previous condition of things was not one of mere 
military occupation during wai’, hut one of inter- 
regnum during time of peace, and therefoi-e the 
revival of the former condition of t hings is not a case 
of postliminium. An illustrative instance of this is 
furnished by the case of the dom ains o f . the Electorate 
of Hesse-Cas sel.“ This hitherto independent State 
was subjugated in i8o6_by Napoleon and became in 
1807 part of the Kingdom of Westphalia constituted 
by Napoleon for his brother Jerome, who governed it 
up to the end of 1813, when with the downfall of 
Napoleon the Kingdom of Westphalia fell to pieces 
and the former Elector of Hesse-Cassel was reinstated. 
Jerome had during his reign sold many of the 
domains of Hesse-Cassel. The returned Elector, 
however, did not recognise these contracts, but de- 
prived the owners of their property without indemni- 
fication, maintaining that a case of postliminium 
had arisen, and that Jerome had no right to sell 
the domains. The Courts of the Electorate pro- 
nounced against the Elector, denying that a case 
of postliminium had arisen, since “Jei^Offie; although 

’ Sec above, § 263. . 574, aiul the literature there 

See Phillimore, II T. §§ 568- quoted. 
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a usurper, had been King of Wes^halia during an 
I interregnum, HidTsmo^ the' sale of the "drains was 
I therefore no wrongful act. But the Elector, who was 
absolute in fhe Electorate, did not comply with the 
verdict of his own courts, and the Vienna Congress, 
which was approached in the matter by the unfor- 
tunate proprietors of the domains, refused its inter- 
vention, although Prussia strongly took their part.,; It 
is generally recognised by all writers on Internatipnal 
[Law that this case was not one of postliminium, and 
1 pf the ElectOT cannot be defended by 

srecourse to international Law. 
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1 

1 )kvelopmi:nt ok the Institution ok Neutralitv 

IL'ill, §§ 2o8‘2r4 — Lawrence, § 244 — Phillimorc, III. §§ 161-226 — 
Twiss, II. §§ 208 212 — Taylor, §§ 596-613 — Walker, History, pp. 
195 203, and Science, pp. 374 -385-^0 offeken in Holtzendorff, IV. 
pp. 6 i 4“ 634— Ullmann, § i92-—Ronfi]s, Nos. 1494- 1521— Rivior, il. 
PP-37o- 375--^''i‘'lvo, IV. §§ 2494 2591— Fiore, III. Nos. 1503-1535 
—M/irtens, II. § 13a— Dupuis, Nos. 302-307— Merignlac, pp, 339 - 
342— Bocck, Nos. 8 153— Kleen, I. pp. i 70— Cauchy, “ Le droit 
maritmie internationar’ (1862), voL II. pp. 325^^30 — Gessner, 
pp. 1-69— Rergbohiii, “Die bewaffnete Ncutralitiit 1780 1783” 
(1884) — Fauchille, “ La diplomatic franyaise et la li^ue dcs neutres 
1780 ” (1893)— Schweizer, “ Geschichte der schwcizcrischen Ncu- 
trajitaet” (1895), I* PP* 10-72. 


§ 285. Since in antiquity there was no notiwi of 
an International Ijaw,’ it is not to be expected that 
neutrality as a legal institution should have existed 
among the nations of old. But neutrality did not 
exist even in practice, for belligerents never recognised 
an attitude of impartiality on the part of other States. 
If war broke out between two nations, third parties 
hful to choose between the belligerents and become 
ally or enemy of one or other. This does not mean 
third parti es had actudkiila^^ 

of tjE e,..iLMl .J^ But 

they had, if , necessary, to render' assistance for 

’..i- 

' See above, VoL L § 37. 
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example, to allow the passage of belligerent forces 
through their country, to supply provisions and the 
like, on the one hand, and, qn the other, to deny all 
such assistance to the enemy. Several instances are 
known of efforts * on, the part of thirds parties to take 
up an attitude of impartiality, but belligerents never 
recognised such impartiality. 

Neutrality § 286. During the Middle Ages matters changed 
in so far only'as Th the Tatter part of this period bel- 

Agcs. iligerents did not exactly force third parties to a choice, 
lyut legal duties and rights (-.onnected with neutrality 
did not exist. A State could maintain that it was no 
party to a war, although it furnished one of the bel- 
ligerents with money, troops, and other kinds of assist- 
ance, To avoid such assistance, which was in no 
way considered illegal, treaties were frequently con- 
cluded during the latter part of the Middle Ages, for 
the purpose of specially stipulating that the parties 
should bp obliged not to assist in any way each 
other’s enemies during time of war, and to prevent 
their subjects from doing the same. It is through 
the influence of such treaties that the difference 
during war between a real and feigned impartial 
attitude of third States grew up, and that neutrality, 
as an histitutiou of International Law, gradually 
developed during the sixteenth century. 

Of great importance was the fact that the Swiss 
Confederation, in contradistinction to her policy 
during former times, made it from the end of the 
sixteenth centufy a matter of policy always to re- 
main neutral during wars of other States. Althov^h 
this former Swiss nentplity can in no way be com- 
pared with modem imiitrality, since Swiss merce- 
naries were for ' centuries to come fighting in all 
' See Geffcken in HoltzcndorfT,i^. pp. 614-615. 
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European wars, the Swiss Government itself succeeded 
i in constantly taking upland preserving such an attitude 
of impartiality as complied with the current rules of 
neutrality. 

It should be hti^ptioned that the collection of rules 
and customs regarding Maritime Law which goes 
under the name of Comolato del Mare made its appear- ' 
ance at about the inuldTe of tlie fourteenth century. 


The rule there laid down, that in time of war enemy 
•goods on neutral vessels may be seized, |»nt that, on 
the other hand, neutral goods on enemy vessels must 
be restored, became of great importance, since Great 
Britain acted accordingly from the beginning of the 
eighteenth century until the outbreak of the Crimean 
War in 1854.^ 

§ 287. At the time of Grotius, neutrality M'a.| recog- Neutrality 
nised as an institution of International Law, although seven^*'^'* 
■Sucli institution was in its infancy only and wanted a i?®”* 

Century. 

long time to reach its present range. GroUt^ s did 
not know, or at least did not make use of,A;he term 
neutrality. He treats neutrality in the- very small 
seventeenth chapter of the Third Book on the I;aw of 
War and Peace under the head De his, qui in hello 
niedii sunt, and establishes in § 3 two doubtful rules 

only. The first is th at neutrals shall, do nothing (4ji 

whiclpmay strengthen such belligerent whose C3.use is 
unjust, or which may hinder the movements of such 
belliggrent whose cause is just. The second rule is 
that in a war in which it is doubtful whose cause is 


just neutrals shall treat both hel^ererifs alike m p j v 
mitt’ing the passage of Ifbbps as w^ a.yiiy 
provisions for the troops, jiiUd in not rendering 
assistance to persons besieged. ’ ; , 


The treatment of neutrality by Grotius shows,' on 


^ SiiilUbove, S 176. 
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the one hand, that apart from the recognition of the 
fact that third parties could remain neutral, not many 
rules regarding the duties of neutrals existed, and, on 
the other hand, that the granting of passage to troops 
of belligerents and the supply of provisions to them 
was not considered illegal. And the practice of the 
seventeenth century furnishes numerous instances of 
the fact that neutrality did not really mean an attitude 
of impartiality, and that belligerents did not respect 
the territories of neutral States. Thus, although 
Charles I. remained neutral, the Marquis of Hamilton 
and six thousand llritish soldiers were lighting in 1631 
under Gustavus Adolphus. “ In 1626 the English 
captured a French ship in Dutch waters. In 1631 
the Spaniards attacked the Dutch in a J)anish port ; 
in 1639 the Dutch were in turn the aggressors, and 
attacked the Spanish Fleet in English waters ; again, 
in 1666 they captured English vessels in the 
Elbe . . . ; in 1665 an English fleet endeavoured to 
seize the Dutch East India Squadron in the harbour 
of Hergen, but were beaten ofl‘ with the help of the 
forts; finally, in 1693, French attempted to cut 
some Dutch ships out of Lisbon, and on being pre- 
vented by the guns of the plaf;e from carrying them 
ofl‘, burnt them in the river.” ' 

§ 288. It was not until the eighteenth century 
that theory and practice agreed upon the duty of 
Ineutrals to remain impartial, and the duty of belli- 
igereqts to respect Jthe~territoji:ifis.xflLii^^ Byn- 
kersho ek and Vattel formulate adequate conceptimis 
of neutrality. Bynkershoe k ^ does not use the %tm 
“ neutrality,” but calls neutrals non hastes, and he 
describes t^gm as those who are of neither party^ — 
qui n^utrarum partium «M»^--iu a war, and who do 
^ See Hall, S 209, p. 604. ' Quaest. jur. publ. I. c. 9. 
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not, according to a treaty, give assistance to either 
party. Vattel (III. § 103), on the other hand, makes 
use of the term “ neutrality,” and gives the following 
definition : — “ Neutral nations, during a war, are those v 
who take no one’s part, remaining friends common to 
both parties, and not favouring the armies of one of 
them to the prejudice of the other.” But although 
Vattel’s book appeared in 1758, twenty-one years 
after that of Bynkershoek, his doctrines are in some 
ways less advanced than those of Bynkershoek. The 
latter, in contradistinction to Grotius,' maintained 
that neutrals have nothing to do with the question 
which party to a war had a just cause, that neutrals, 
being friends to both parties, have not to^Tt as judges 
between thes§ parties, and, consequentlj, must not 
give'of'^ny Jo o more or less in 

accordance with their conviction as to the justice 
or irgrrstiCfe ■ c^hsq jOrqach. " ‘ TatteL however, 

teaches (III. § 135) that a neutral, although he 
may generally allow the passage of tr(X)ps of the 
belligerents through his territory, can refuse this 
passage to such belligerent as is making war for an 
unjust cause. 

Although the theory and practice of the eighteenth 
century agreed upon the duty of neutrals to remain 
impartial, the impartiality demanded was not at all 
a stri<;t one. For, first, throughout the greatest part 
of the century a State was considered not to violate 
neutrally in case it furnished one of the belligerents 
witlL such limited assistance as it had previously 
prol^ed by treaty.^ In this way troops could be 
supplied to a belligerent by a neutral, and passage 
through neutral territory could be gramted to his 
forces. And, secondly, the possibility existed for 

^ Seo examples in Hall, § 2i i. 
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either belligerent to make use of the resources of 
neutrals. It was not considered a Breach of neu- 
trality on the part of a State to allow one or both 
belligerents levies of troops on its territory, or the 
granting of Letters of Marque to vessels belonging 
to its commercial fleet. During the second h^lf of 
the eighteenth century, theory and practice became 
indeed aware of the fact that neutrality was not con- 
sistent v^ith all these and other indulgences. But this 
only led to the distinction between neutrality in the 
strict sense of the term and an imperfect neutrality. 

As regards respect o f neutra l territory on the 
part of belligerents, progress was also made in the 
eighteenth century. Wlienever neutral territory was 
violated, reparation was asked and made, dlut it was 
considered lawful for the victor to pursue the van- 
quished army into neutral territory, and, likewise, 
for a fleet to pursue the beaten enemy fleet into 
neutral territorial waters. 

§ 289. Whereas, on the whole, the duty of neu- 
trals to remain impai'tial and the duty of belli- 
gerents to respect neutral territory became generally 
recognised during the eighteenth century, the mem- 
bers of the Baraily of Nations did not come during 
this period to an agreement regarding the treatment 
of neutral vessels trading with belligerents. It is 
true that the right of visit and search for contraband 
of war and the right to seize the latter was generally 
recognised, but in all other respects no general theory 
and practice was agreed upon. France and Spain up- 
held the rule that neutral goods o|i enemy ships as 
well as neutral ships carrying enemy goods could 
be seized by belligerents. Although England granted 
from time to time, by special treaties with special 
States, the rule “ Free ship, free goods,” her general 
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practice throughout the eighteenth century followed 
the rule of the Consotato del Mare^ according to which j 
enemy goods on neutral vessels can be seized, whereas j 
neutral goods on enemy vessels must be restored.! 
England, further, upheld the principle that the com- 
merce of neutrals should in time of war be restricted 
within the same limits as in time of peace, since most 
States reserved in time of peace cabotage and trade 
with their colonies to vessels of their own merchant 
marine. It was in 1756 that this principle first came 
into dispute. In this year, during war with England, 
France found that on account of the naval superiority 
of England she was unable to carry on her colonial 
trade by^ her own merchant marine, and she threw, 
therefore, ftiis trade open to vessels of the Nether- 
lands, which had remained neutral. England, how- 
ever, ordered her fleet to seize all such vessels with 
their cargoes on the ground that they had become 
incorporated into the French merchant marine, and 
had thereby acquired enemy character. From thfe 
time the above principle is commonly called the ‘ ^rule ^ 
England, thirdly, followed other Powers in 
the practice of declaring enemy coasts to be block- 
aded and condemning captured neutral vessels for 
breach of blockade, although the blockades were not 
at all always effective. 

As privateering was legitimate and in general 
use, neutral commerce vras considerably disturbed 
during every war between naval States. Now in 
1780, during war betvreen Gre.at Britain, her 
American Coloni^, France, and Spain, Russia sent a, 
circular " to England, France, and Spain, in which she 

* See Phillimoro, III. §§ 212- Nos. 131-133, ^ 

222; Hall, § 234; Manning, pp, Martens, II., HI. p. 158. 
260-267 * Boeck, No. 52 ; Dupuis, 
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.proclaimed the following five principles: (i) That 
j neutral vessels should be allowed to navigate from 
^ port to port of belligerents and along their coasts ; 
5 (2) that enemy goods on neutral vessels, contraband 
1 excepted, should not be seized by belligerents ; (3) 
•. that, with regard to contraband, articles 10 and 1 1 of 
I the treaty of 1766 between liussia and Great Britain 
kliould be applied in all cases ; (4) that a port should 
jonly be considered blockaded if the blockading bel- 
jligerent had stationed vessels there, so as to create 
jan obvious danger for neutral vessels entering the 
i)ort ; (5) that these principles should be applied in 
the proceedings and judgments on the legality of 
prizes. In July and August 1780, Russia^ entered 
into a treaty, first with Dwimark and then with 
Sweden, for the purpose of enforcing those principle.s 
by equipping a number of men-of-war. Thus the 
“ Armed Neutrality ” made its appearance. In 1781, 
the Netherlands, Prussia, and Austria, in 1782 
Portugal, and in 1783 the Two Sicilies joined the 
league. France, Spain, and the United States of 
America accepted the principles of the league with- 
out formally joining. The war lietween England, the 
United States, France, and Spain was terminated in 
1 783, and the war between England and the Nether- 
lands in 1784, but in the treaties of peace the 
principles of the “ Armed Neutrality ” were not 
mentioned. This league had no direct practical 
consequences, sinc^ England retained her former 
standpoint. Moreover, some of the States that had 
joined the league acted against its principles when 
they themselves went to war — as did Sweden in 1788 
during war with Russia, and France and Russia in 
^ 793 — some of them concluded treaties in which 
^ Martens, B., III. pp. 189 and 198. 
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were contained stipulations at variance with those 
principles. Nevertheless, the First Armed Neutrality 
has proved of great importance, because its principles 
have furnished the basis of the Declaration of Paris 
of 1856. 

§ 290. The wars of the French Kevolution showed The 
that the time was not yet ripe for the progress aimed Kevoia- 
at by the First Armed Neutrality. Russia, the very 
same Power which had initiated the Armed Neutrality Second 

* JVi'iTicd 

in ,1780 under the Empress Catharine II. (1762- Neu- 
1796), joined with Great Britain in 1793 to interdict 
all neutral navigation into ports of France, with the 
intention of subduing France by famine. Russia and 
England justified their attitude by the exceptional 
character of their war against France, which had 
proved the enemy of the security of all other nations. 

The French Convention answered with an order to 
the French fleet to capture all neutral ships carry- 
ing provisions to enemy ports or carrying enemy 
goods. 

But although Russia herself had acted in defiance 
of the principles of the First Armed Neutrality, she 
called a second into existence in 1800, during the 
reign of the Emperor Paul. The Second Armed 
Neutrality was caused by the refusal of England to 
concede immunity from visit and search to neutral 
merchantmen under convoy.' Sweden was the first 
to claim in 1653, during war between Holland and 
Great Britain, that the belligerents should not visit 
and search Swedish merchantmen under convoy of 
Swedish men-of-war, provided a declaration was 
made by the men-of-war that the merchantihen 
had no contraband on board. Other States by-and- 
by raised the same claim, and many treaties were 
^ See below, § 4*7- 
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concluded which stipulated immunity from visit and 
search of neutral merchantmen under convoy. But 
Great Britain refused to retjognise the principle, and 
when, in July 1800, a British squadron captured a 
Danish man-of-war and her convoy of several 
merchantmen for having resisted visit and search, 
Eussia invited Bweden, Denmark, and Prussia to 
renew the “ Armed Neutrality,” and to add to its 
principles the further one, that belligerents should 
not have a right of visit and search in case the 
commanding officer of the man-of-war, under whose 
convoy neutral merchantmen are sailing, should 
declare that the convoyed vessels do not carry con- 
traband of war. In December 1800 Eussia con- 
cluded treaties with Sweden, Denmark, and Prussia 
(consecutively, by whicdi the “ Second Armed Neu- 
trality ” became a feet.' Jhit it lasted only a year 
through the assassination of the Emperor Paul of 
Eussia on March 23, and the defeat of the Danish 
fleet by Nelson on April 2, 1801, in the battle of 
Copenhagen. Nevertheless, tlie Seccond Armed Neu- 
tiality proved likewise of importance, for it led to a 
compromise in the “ Maritime Convention " concluded 
by England and Eussia under the Emperor Alexander 
I. on June 17, i8or, at St, Petersbui'g." By arti(cl« 3 
of this treaty, England recognised, as far as Eussia is 
(ioncerned, the rules that neutral vessels may navigate 
from port to port and on the coasts of belligerents, 
and that blockades must be effective. But in the 
same article 3 England enforced recognition by 
Eussia of the rule that enemy goods on neutral 
vessels may be seized, and she (lid not recognise the 
immunity of neutral vessels under convoy from visit 

' Martens, E., VII. pp. 127 171. IV. pp. 218-302. 

Sec also Martens, Causes C^lebres, * Martens, B., VII. p- 260. 
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and search, although, by article 4, she conceded that 
the right of visit and search should be exercised only 
by nien-of-war, and not l)y privateers, in case the 
neutral vessels concerned sail under convoy. 

But this compromise did not las^ , long. When in 
November 1807 war broke out between Russia and 
England, the former annulled in ;her declaration of 
war’^ the Maritime Convention of 1801, proclaimed 
again the principles of the First Armed Neutrality, 
and asserted that she would never drop these 
principles again. Great Britain proclaimed in her 
counter-declaration ^ her return to those principles 
against which the First and the Second Armed 
Neutrality were directed, and she was aide to point 
out that no other Power had applied these principles 
more severely than Russia under the Empress 
Cathai'ine 11 . after the latter had initiated the' First 

Armed Neutralitv. 

«/ 

Thus all progress made by the Maritime Conven- 
tioir of 1801 fell to tlie ground. Times were not 
favourable to any progress. After Napoleon’s Berlin 
decrees in 1806 ordering the boycott of all English 
goods, England declared all Fi-ench poi’ts and all the 
ports of the allies of France blockaded, and ordered 
Ixpr fleet to capture all ships destined to these ports. 
And Russia, which had in her declaration of war 
against England in 1807 solemnly asserted that 
she would never again drop the principles of the 
First Armed Neutrality, by article 2 of the Ukase ^ 
published on August 1, 1809, violated one of the 
most important of these principles in ordering that 
neutral vessels carrying enemy (English) goods were 
to be stopped and the enemy goods seized, and the 

' Martens, R., VIII. p. 706, ^ Martens, N.R., I. p. 484* 

* Martens, R., VIII. p. 710. 
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vessels themselves seized if more than the half of their 
cargoes consisted of enemy goods. 

Neutrality § 29 1. The development of the rules of neutrality 
during the nineteenth century is caused by four 

Century ^^CtOrs. 

(i) The most prominent and influential factor is 
the attitude of the United States of America towards 

neutrality from 1793 to iSi8;~~Wlien‘'ih 1793 

England joined the war which had broken out in 
1792 between the so-called First Coalition and 
France, Genfit, the French diplomatic envoy ac- 
credited to the United States, granted Letters of 
Marque to American merchantmen manned by 
American citizens in American ports. These priva- 
teers were destined to cruise against English vessels, 
and French Prize Courts were set up l)y the French 
Minister in connection with French consulates in 
American ports. On the complaint of Great Britain, 
the Government of the United States ordered these 
privateers to be disarmed and the French Prize 
Courts to be disorganised.' As the trial of Gideon 
Henfield,* who was acquitted, proved that the Muni- 
cipal Law of the United States did not prohibit the 
enlistment of American citizens in the service of a 
foreign belligerent, Congre.ss in 1794 passed an Act 
forbidding temporarily American citizens to accept 
Letters of Marque from a foreign belligerent and to 
enlist in the army or navy of i" foreign Stateyiand 
forbidding the fitting out and arming of vessels 
intended as privateers for foreign belligerents. Other 
Acts were passed from time to time. Finally, on 
I April 20, i8i8. Congress passed ' the Foreign 
I E nlist ment Ifit, which deals definitely with the 

* See Wharton, III. §§ 395-396. 

* Concerning this trial, see Taylor, § 60^ 
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matter, and is still in force,' and afforded the basis 
of the British Foreign Enlistment Act of 1819. 
The example of the United States initiated the 
present practice, accqrding to which it is the duty 
of neutrals to prevent the fitting out and arming on 
their territory of cruisers for belligerents, to prevent 
enlistment on their territory for belligerents, and the 
like. 

(2) Of great importance for the development of’ 

neutrality during the nineteenth century became; 
the permanent neutralis^^ Switzerland a,nd^ 

Belgium. These States naturally adopted and re- 
tained throughout every war an exemplary attitude 
of impartiality towards either belligerent. And 
each time when war broke out in their vicinity they 
took effectual military measures for the purpose of 
preventing belligerents from making use of their 
neutral territory and resources. 

(3) The third factor is the Declaration of Paris of 
1856, jw^icii incorporated into rhternatiohaT Law tlie 
rule* “ Free ship, free goods,” the rule that neutral 
goods on enemy ships cannot be appropriated, and 
the rule that blockade must be effective. 

(4) The fourth and last factor is the general de- 
velopment of the military and naval resources of all 
members of the Family of Nations. As every big 
State was, during the second half of the nineteenth 
centvffy, always obi%ed to keep its army and navy 
at eVery moment ready for war, in consequence, 
whenever war broke out, each belligerent was always 
anxious not to hurt neutral States in order to avoid 
their taking the part of the enemy. On the other 
hand, neutral States were always anxious to fulfil the 

‘ See Wheatoi^ §§ 434-437 ; Taylor, § 610; Lawrence, 5 244. 
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duties of neutrality for fear of being dragged into the 
war. Thus the general rule, that the development of 
International Law has Ijeen fostered by the interests 
of the members of the Family of Nations, applies, also 
to the special case of neutrality. But for the interest 
of belligerents to remain during the war on good 
, terras with neutrals, and but for the interest of the 
neutrals not to be dragged into the war, the institution 
of neutrality would never have developed so favour- 
ably as it actually has done during the nineteenth 
century. 

Neutrality 292. After Only five years of the twentieth cen- 
TwenUeth tury have elapsed, it is difficult to say what factors 
Century, inffueuce the development of International Law 

concerning neutrality during this century, and what 
direction this development will take. But there is 
no doubt that the Russo-Japanese War has produced 
several incidents which show that an agreement of 
the Powers concerning many points of neutrality is 
absolutely necessary. And it is to be hoped that the 
I “ wish ” of the Final Act of the Hague Peace Con- 
I ference — it is only one of the six there expressed — 
• “that the question of the rights and duties of neu- 
trals may be inserted in the programme of a Confer- 
ence in the near future ” will soon be fulfilled. The 
questions for discussion and settlement at such a Con- 
ference are enumerated and arranged by Professor 
Holland in the following list : ^ 

(1) Are subsidised liners within the prohibition ot 
the sale to a belligerent by a neutral Go'Vternment of 
ships of war ? 

(2) Is a neutral Government bound to interfere 

■ 5 

^ See Holland, Neutral Duties in the Procoediags^ of the British 
a Maritime War, as illustrated by Academy, vol. II. 
recent events (1905), p. 15. From 
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with the use of its territory for the maiutenaiice of 
belligerent^ (communications by wireless telegraphy ? 

(3) To prevent the exit of even partially equipped 
way^-ships ? 

(4) To prevent, with more care than has hitherto 
been customary, the exportation of supplies, especially 
of cqal,^ to belligerent fleets at sea ? 

(5) By what specific precautions must a neutral 
prevent abuse of the “ asylum ” afforded by its ports 
to belligerent ships of war ? — with especial reference 
to the bringing in of pi'izes, duration of stay, con- 
sequences of over-prolonged stay, the simultaneous 
presence of vessels of mutually hostile nationalities, 
repairs and approvisionment during stay, and, in par- 
ticular, renewal of ^tocks of <;oal. 

I (6) Interruption of safe navigation over territorial 
■ waters and the H igh Seas respectively? 

(7) The distance from the scene of operations at 
which the right of visit may be properly exercised ? 

(8) The protection from the exercise of this right 
afforded by the presence of neutral convoy ? 

(9) The time and place at which so-called “ volun- 
teer ” fleets and subsidised liners may exchange llie 
mei'cantile for a naval character ? 

(10) Immunity for mail ships, or their maih- 
bags? 

(iT) The requirement of actual warning to block- 
ade-runners, and the application to blockade of the 
doctrine of “ Contitiuous Voyages ” ? 

(12) The'^distinHionTietweeti “ absolute ” and “con- 
ditional ” contraband, with especial reference to food 
and coal ? 

(13) The doctrine Of “ Continuous Voyages ” with 
reference to contraband ? 

(14) The cases, if any, in which a neutral prize 
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may lawfully be sunk at sea, instead of being brought 
in for adjudication ? 

(15) The due constitution of Prize Courts ? 

(16) The legitimacy of a rule condemning the ship 
herself, when more than a certain proportion of her 
cargo is of a contraband character ? 


II 

CUAIIACTRRISTICS OF Nf.UTRALITY 

GrothiP, ITT. c. 17, § 3 — Bynkershoek, Quaest. jur. publ. I. c. 9— Vattel, 
III. §§ 103-104 — Hall,§§ 19-20 — Lawrence, 5 243 — Phillimore, HI. 
§§ 1 36“ 1 37 — Halleck, II. p. 141 — Taylor, § 614 — Walker, § 54 — 
Wheaton, § 412 — Bluntschli, §§ 742-744 — Heffter, § 144 — Geffcken 
in Holtzendorff, IV, pp. 605 -606 — Gareis, § 87 — Liszt, § 42 — 
Ullmann, § 162 — Bonfils, Nos. 1441 and 1443 — Despagnct, No. 675 
— Rivier, II. pp. 368-370—- Calvo, IV. §§ 2491- 2493 — Fiore, III. 
Nos. 1536-1541 — Martens, II. § 129— Dupuis, No. 316— M^rignhac, 
PP- 349-351— Pillet, pp. 272-274 — Heilborn, System, pp. 336-351 
— Perels, § 38— Testa, pp. 167- lyz—Klcen, I. §§ 1-4— ^Hautefeuille, 
I. pp. i95-2oo~~Gessner, pp, 22-23—Schopfer, “ Le principe 
juridique de la neutralite et son evolution dans I’histoiro de la 
guerre” (1894). 

§ 293. Such States as do not take part in a war 
between other States are neutrals.* The term 
“ neutrality ” derives from the Latin neuter. Neu- 
trality may be defined as the attitude of impartiality 
toimrds belligerents adopted by third States atul 
recognised by belligerents, such attitude creating rights 
and duties between the impartial States and the 
beUigere^is. Whether or not a third State will adopt 
and preserve an attitude of iriipartiality during war 

^ Grotius (III. c. 17) calls them c. 9) non Jioatea qui neutrarurn 
medii in hello ; Bynkershoek (I. partium sunt. 
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is not a matter of International Law, but of Inter- 
national Politics. Therefore, unless a previous treaty 
stipulates it expressly, no duty exists for a State, 
according to International Law, to remain neutral in 
war. On the other hand, it ought not to be main- 
tained, although this is done by some writers,^ that 
every State has by the Law of Nations a right not to 
remain neutral. The fact is that every Sovereign 
State, as an independent member of the Family of 
Nations, is master of its own resolutions, and that the 
question of remaining neutral or not is, in absence of 
a treaty stipulating otherwise, one of policy and not 
of law. However, all such States are supposed to be 
neutral as do not expressly declare the contrary bj' 
word or action, and the rights and duties arising from 
neutrality (;ome into and remain in existence through 
the mere fact that a State takes tap and preserves an 
attitude of impartiality and is not dragged into the 
war by the belligerents themselves. A special asser- 
tion of intention to remain neutral is, therefore, 
legally not necessary on the part of neutral States, 
although they often expressly and formally proclaim " 
their neutrality. i,. 

§ ^94. Since neutrality is a n at titude of impar- 
tiality, it excludes such assistance and succour to one 
of the belligerents as is detrimental to the other, and, 
further, such injuries to the one as benefit the other. 
But it requires, on the other hand, active measures 
from neqtral States. For neutrals must prevent 
belligerents from making use of their neutral terri- 
tories and of their resources for military and naval 
purposes during the war. This concerns fiot only 
actual fighting on neuttal territories, but also trans- 
port of troops, war materials, and provisions for the 
' See, for mstaiicc, Bonfils, No. 1443. * See below, § 309. 
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troops, the fitting out of men-of-war and privateers, 
the activity of Prize Courts, and the like. 

But it must be specially observed that the neces- 
sary attitude of impartiality is not irrcbrapatible 
with sympathy with one and antipathy against the 
other belligerent, as long as such sympathy and 
antipathy are not realised in actions violating im- 
partiality. Thus, not only public opinion and the 
Press of a neutral State, but also the Government, 
may show their sympathy to one party or another 
without thereby violating neutrality. And it must 
likewise be specially observed that acts of humanity 
on the part of neutrals and their subjects, such as 
the sending of doctors, medicine, provisions, dressing 
material, and the like, to military hospitals, and the 
sending of clothes and money to prisoners of war, can 
never be construed as acts of partiality, although 
these comforts are provided to the wounded and the 
prisoners of one of the belligerents only. 

Neutrality § 295. iSiuce neutrality is an attitude during the 

m-AM- condition of war only, this attitude calls into exis- 
tiitJ.e pr,ea.t- . , . 

{ni|Rights tence special rights and duties which do not generally 
p^ee. obtain. They come into existence with the know- 
ledge of the outbreak of war between two States, 
third States taking up the attitude of impartiality, 
and they expire ipso facto by the termination of the 
war. 

Eights and duties deriving from neutrality do not 
exist before the outbreak of war, although such out- 
break may be expected every moment. Even so- 
called neutralised States, as Switzerland and Belgium, 
have during time of peace no duties connected with 
neutrality, although as neutralised States they have 
even in time of peace certain duties. These duties 
are not duties connected with neutrality, but duties 
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imposed upon the neutralised States as a condition of 
their neutralisation. They contain restrictions for 
the purpose of safeguarding the neutralised States 
from being’^ragged into war.^ 

§ 296. As International Law is a law between Neutiviiity 
States only and exclusively, neutrality is an attitude ? 

of impartiality on the part of States, and not on -^^^' 
the part of individuals.” Individuals derive iieither 
rights nor duties, according to International I.aw, 
from the neutrality of those States whose subjects 
they are. Neutral States are indeed obliged by 
International Law to prevent their subjects from com- 
mitting certain acts, but the duty of these subjects to 
comply with such injunctions of their Sovereigns is 
a duty imposed upon them by Municipal, not by 
International Ijaw. belligerents, on the other hand, 
are indeed permitted by International Law to punish 
subjects of neutrals for breach of blockade, and for 
carriage of contraband and of analogous of contra- 
band to the enemy; but the duty of subjects of 
neutrals to comply with these injunctions of belli- 
gerents is a duty imposed upon them by these very in- 
junctions of the belligerents, and not by International 
Law. Although as a rule a State lias no jurisdiction 
over foreign subjects on the Open Sea,^ either belli- , 
gerent has, exceptionally, by International Law, the 
right to punish foreign subjects with confiscation of 
cargo, and eventually of the vessel itself, in case 
their vessels break the blockade, carry contraband, 

^ See above, Vol. I. § 96. as participating in the benefit of 

® It should bo specially observed neutrality. Thus, further, belli- 
that it is an inaccuracy of Ian- gerents occupying enemy territory 
guage to speak (as is commonly frequently make enemy individuals 
done in certain cases) of individuals who are not members of th e armed 
as being neutral. Thus, article 2 forces of tho enemy take a so* 
of the Geneva Convention speaks called oath of neutrality, 
of personB employed in hospitals See above, Vol. I, f 146. 
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or carry analogous of contrabancl to the enemy ; but 
the punishment is threatened and executed by the 
belligerents, not by International Law. Therefore, 
if neutral merchantmen commit such acts, they 
neither violate neutrality nor do they act against 
International Law, but they simply violate injunctions 
of the belligerents concerned. If they want to run 
the risk of punishment in the form of losing their 
property, this is their own concern, and their neutral 
home State need not prevent them from doing so. 
But to the right of belligerents to punish subjects of 
neutrals for the acts specified corresponds the duty 
of neutral States to acquiesce on their part in tlie 
exercise of this right by either belligerent. 

Moreover, apart from carriage of contraband, 
breach of blockade, and maritime transport to the 
enemy, which a belligerent can punish by capturing 
and confiscating the vessels or goods concerned, sub- 
jects of neutrals are perfectly unhindered in their 
movements, and neutral States have in especial no 
duty to prevent their subjects from selling arms, 
munitions, and provisions to a belligerent, from 
enlisting in his forces, and the like. 

§ 297. Neutrality as an attitude of impartiality 
involves the duty of assisting neither belligerent 
either actively or passively, but it does not comprise 
the duty of breaking off' all intercourse with the belli- 
gerents. Apart from certain restrictions necessitated 
by impartiality, all intercourse between belligerents 
and neutrals takes place as before, a condition of 
peace prevailing between them in spite of the war be- 
tween the belligerents. This applies particularly to 
the working of treaties, to diplomatic intercourse, and 
to trade. But indirectly, of course, the condition of 
war between belligerenis may have a disturbing 
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influence upon intercourse between belligerents and 
neutrals. Thus the treaty-rights of a neutral State 
may be interfered with through occupation of enemy 
territory by a belligerent ; its subjects living on 
such territory bear enemy character; its subjects 
trading with the belligerents are hampered by the 
right of visit and search, and the right of the belli- 
gerents to capture blockade-runners and contraband 
of war. 

§ 298. Since neutrality is an attitude during war, 
the question arises as to the necessary attitude of 
foreign States during civil war. As civil war becomes 
real war through recognition ^ of the insurgents as a 
belligerent Power, it is to be distinguished whether 
recognition ,has taken place or not. There is no 
doubt that a foreign State commits an international 
delinquency by assisting insurgents in spite of its 
being at peace with the legitimate Government. But 
matters are different after recognition. The insurgents 
are now a belligerent Power, and the civil war is now 
real wai'. Foreign States can either become a party 
to the war or remain neutral, and in the latter ckse 
all duties and rights of neutrality devolve upon them. 
Since, however, recognition can be granted by foreign 
States independently of the attitude of the legitimate 
Government, and since recognition granted by the 
latter is not at all binding upon foreign Governments, 
it may happen that insurgents are granted recognition 
on the part of the legitimate Government, whereas 
foreign States refuse it, and vice versa? In the first 
case, the rights and duties of neutrality devolve upon 
foreign States as far as the legitimate Government is 
concerned. Men-of-war of the latter can visit and 

' See above, H 59 and 76, and droit des gens (1903), pp. 414-447. 
Rougiers, Les guorrea civilea et lo See above, § 59. 
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search merchantmen of foreign States for contraband ; 
a blockade declared by the legitimate Government is 
binding upon foreign States, and the like. But no 
rights and duties of neutrality devolve upon foreign 
States as regards the insurgents. A blockade de- 
clared by them is not binding, their men-of-war can- 
not visit and search merchantmen for contraband. 
On the other hand, if insurgents are recognised by a 
foreign State but not by the legitimate Government, 
such foreign State has all rights and duties of neutrality 
as far as the insurgents are concerned, but not as far 
as the legitimate Government is concerned.^ In 
practice, however, recognition of insurgents on the 
part of foreign States will, if really justified, always 
have the efiect that the legitimate Government will 
no longer refuse re(;ognition. 

299. Just as third States have no duty to remain 
leutral in a war, so they have no light ^ to demand 
o remain neutral. History reports many cases in 
which States, although they intended neutrality, were 
obliged by one or both belligerents to make up their 
minds and choose tlie belligerent with whom they 
must throw in their lot. For neutrality to come into 
existence it is, therefore, not sufficient that at the 
outbreak of war a third State takes up an attitude of 
impartiality, but it is also necessary that the belli- 
gerents recognise tliis attitude by acquiescing in it 
and by not treating such third State as a party to the 


^ See the body of nine rules 
regarding the position of foreign 
States in case of an insurrection, 
adopted by the Institute of Inter- 
national Law at its meeting at Neu- 
chatelin i9cxD(Annuaire, XVIII. p. 
227). The question whether, in case 
foreign States refual^ recognition to 
insurgents, although the legitimate 


Government has granted it, tlie 
legitimate Government has a right 
of visit and search for contraband 
is controverted, -see Annuaire, 
XVIII. pp. 213-216, 

* But many writers assert the 
existence of such a right ; see, for 
instance, Vattel, § 106; Wheaton, 
§ 414; Kleen, I. J 2. 
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war. This does not mean, as has been maintained,^ 
that neutrality is based on a contract concluded either 
expressis verbis or by unmistakeable actions between 
the belligerents and third States, and that, conse- 
quently, a third State might at the outbreak of war 
take up the position of one which is neither neutral 
nor a party to the war, reserving thereby for itself 
the freedom of its future resolutions and actions. 
Since the normal relation between members of the 
Family of Nations is peace, the outbreak of war 
between some of the members has the effect that the 
others become neutrals ipso facto by their taking up 
an attitude of impartiality and by their not being 
treated by the belligerents as parties to the war. 
Thus, it is not a contract that calls neutrality into 
existence, but this condition is rather a legal conse- 
quence of a certain attitude at the outbreak of war on 
tlie part of third States, on the one hand, and, on the 
other, on the })art of the belligerents themselves. 


Ill 

Difpkkest Kinds op Neutrality 

Vattel, III. loi, 105, 107, no — Phillimore, III. 5 § 138-139— Halleck, 
II. p. 142 — Taylor, § 6i8 — Wheaton, §5 413-425 — Bluntschli, 
S§ 745-748 — Geffcken in Holtzendorif, IV. pp. 634-636 — Dllmann, 
§ 163 — Uespagnet, No. 673— Bivier, II. pp. 370-379 — Calvo, IV. 

2592-2642 — Fiore, III. Nos. 1542-1545 — M^rignhac, pp. 347- 
349— Fillet, pp. 277-284— Kleen, I. 6-22. 

§ 300. The very first distinction to be made be- 
tween different kinds of neutrality is that of perpetual 

‘ See Heilborn, System, pp. 347 and 350. 


Perpetual 

Neu- 

trality, 



General 

and 

Partial 

Neu- 

trality. 


Voluntary 
and Con- 
ventional 
Neu- 
trality. 


324 ON NEUTRALITY IN GENERAL 

and other neutrality. Perpetual or permanent is the 
neutrality of States which are neutralised by special 
treaties of the members of the Family of Nations, as at 
present Switzerland, Belgium, Luxemburg, and the 
Congo Free State. Apart from duties arising from 
the fact of their neutralisation aid to be performed 
in time of peace as well as in time of war, the duties 
and rights of neutrality are the same for neutralised 
as for other States. It must be specially observed 
that this concerns not only the obligation not to 
assist either belligerent, but likewise the obligation to 
prevent them from making use of the neutral terri- 
tory for their military purposes. Thus, Switzerland 
in 1870 and 1871, during the Franco-German War, 
properly prevented the transport of troops, recruits, 
and war material of either belligerent over lier terri- 
tory, disarmed the French army which had saved 
itself by crossing the Swiss frontier, and retained the 
members of this army until the conclusion of peace.^ 

§ 301. The distinction between general and partial 
neutrality derives from the fact that a part of the 
territory of a State may be neutralised,^ as are, for 
instance, the Ionian Islands, which are now a part of 
the territory of the Kingdom of Greece. Such State 
has the duty to remain always partially neutral — 
namely, as far as its neutralised part is concerned. 
In contradistinction to such partial neutrality, general 
neutrality is the neutrality of States whose territory 
is in no part neutralised. 

§ 302. A third distinction is that between volun- 
tary and conventional neutrality. Voluntary (or 
simple or natural) is the neutrality of such State as is 
not bound by a general or special treaty to remain 
neutral in a certain war. Neutrality is in most cases 

* See above, § 72, 


* See below, § 339, 
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voluntary, and States whose neutrality is voluntary 
may at any time during the war give up their attitude 
of impartiality and take the part of either belligerent. 

On the other hand, the neutrality of such State as is 
by treaty bound to remain neutral in a war is conven- 
tional. Of course the neutrality of neutralised States 
is in every case conventional. Yet not-neutralised 
States may likewise by treaty be obliged to remain 
neutral in a certain war, just as in other cases they 
may by treaty of alliance be obliged not to remain 
neutral, but to take the part of one of the belligerents. 

§ 303- One speaks of an armed neutrality when a Armed 
neutral State takes military measures for the purpose traSty. 
of defending its neutrality against possible or probable 
attempts of one or either belligerent to make use of 
the neutral territory. Thus, the neutrality of Switzer- 
land during the Franco-German War was an armed 
neutrality. In another sense of the term, one speaks 
of an armed neutrality when neutral States take 
military measures for the purpose of defending the 
real or pretended rights of neutrals against threatening 
infringements on the part of one or either belligerent. 

The First and Second Armed Neutrality^ of 1780 and 
i 8 cx 3 were anued neutralities in the latter sense of 
the term. 

§ 304. Treaties stipulating neutrality often stipu- Benevo- 
late a “ benevolent ” neutrality of the parties regarding traiity^ 
a certain war. The term is likewise frequently used 
during diplomatic negotiations. However, at present 
there is no distinction between benevolent neutrality 
and neutrality pure and simple. The idea dates from 
former centuries, when the obligations imposed by 
neutrality were not so stringent and neutral States 
could favour one of the belligerents in many ways 

* See above, §§ 289 and 290. i 
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without thereby violating their neutral attitude. If 
a State remained neutral in the then lax sense of the 
terra, but otherwise favoured a belligerent, its neu- 
trality was called benevolent. 

Perfect § 305. A distinction of great practical importance 

M Ncu-' is that between perfect, or absolute, and qualified, or 

traiity. imperfect, neutrality. The neutrality is qualified of 
such State as remains neutral on the whole, but 
actively or passively, directly or indirectly, gives 
some kind of assistance to one of the belligerents in 
consequence of an obligation entered into by a treaty 
previous to the war and not for the special war 
exclusively. On the other hand, a neutrality is 
termed perfect when a neutral State neither actively 
nor passively, and neither directly nor indirectly, 
favours either belligerent. There is no doubt that in 
the eighteenth century, when it was recognised that 
a State could be considered neutral, although it was 
by a previous treaty bound to render more or less 
limited assistance to one of the belligerents, this 
distinction between neutrality perfect and qualified 
was justified. But nowadays it is controverted 
whether a so-called qualified neutrality is neutrality 
at all, and w'hether a State, which, in fulfilment of a 
treaty obligation, renders some assistance to one of 
the belligerents, violates its neutrality. The majority 
of modern writers ^ maintain, correctly I think, that 
from the present condition of International Law a 
State is either neutral or not, and that a State violates 
its neutrality in case it renders any assistance what- 

^ Sec, for instance, Ullraann, III. § 138, goes with the majority 
§ 163 ; I)espagnet,No.673; Rivier, of publicists, but in § 

II. p. 378; Calvo, IV, § 2594; thinks that it would be too rigia 
Taylor, § 618; Fiore, III. No. to consider acts of minor’’ 
1541 ; Kleen, I. § 21 ; Hall, § 215 partiality which are the result of 
(see also Hall, § 219, concerning conventions previous to the war 
passage of troops). Phillimore, as violations of neutrality. 
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ever from any motive whatever to one of the belli- 
gerents. Consequently, a State which has entered 
into such obligations would in time of war frequently 
be in a conflict of duties. For in fulfilling its treaty 
obligations it would frequently be obliged to violate 
its duty of neutrality, and vice versa. Several writers,^ 
however, maintain that such fulfilment of treaty 
obligations would not contain a violation of neutrality.- 

§ 306. For the purpose of illustration the following Some 
instances of qualified neutrality may be mentioned : — Eiampks 

(1) By a treaty of amity and commerce concluded 

in 1778 between the United States of America and traiity. 
France, the. former granted for the time of war to 
French privateers and their prizes the right of admis- 
sion to American ports, and entered into the obliga- 
tion not to admit the privateers of the enemies 
of France. When subsequently, in 1793, war was 
waged between England and France, and England 
(complained of the admission of Frencli privateers to 
American ports, the United States met the complaint 
by advancing their treaty obligations.^ 

(2) Denmark had by several treaties, especially by 
one of 1781, undertaken the obligation to furnish 
Eussia with a certain number of men-of-war and 
troops. When, in 1 788, during war between Eussia 
and Sweden, Denmark fulfilled her obligations towards 
Eussia, she nevertheless declared lierself neutral. And 
although Sweden protested against such possibility of 
qualified neutrality, she acquiesced in the fact and did 
not consider herself to be at war against Denmark."* 

^ See,forinstaTTce,HefTter,§ 144; fied neutrality may nowadays bo 
Manning,p. 225; Wheaton, §§ 425 - considered as an accessory beUi- 
426 ; Bluntsclili, § 746 ; Halleck, gercnt party to tlie war. 

II. p. 142, • ■* See Wheaton, § 425, and 

® See above, S 77, where it has Phillimorc, III. 5 139. 
been pointed out that a neutral * See Phillirnore, III. § 140. 
who takes up an attitude of quali* 
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(3) In 1848, during war between Germany and 
Demnark, Great Britain, fulfilling a treaty obligation 
towards Denmark, prohibited the exportation of arms 
to Germany, whereas such exportation to Denmark 
remained undisturbed.^ 

(4) In 1900, during the South African War, Portu- 
gal, for the purpose of complying with a treaty obli- 
gation ^ towards Great Britain regarding the passage of 
British troops through Portuguese territory in South 
Africa, allowed such passage to an English force 
destined for Kliodesia and landed at Beira.^ 


IV 

COMMENCKMENT AND EnD OE NEUTRALITY 

Hail, § 207 — Philliniore, I. §§ 392-392A, HI. §§ i46-i49-'--Taylor, 5$ 
610-61 1— Wyieaton, §§ 437-439* and Dana’s note 215— Hcffter, 
§ 145 — Bonfils, Nos. 1445-1446 — Despagnet, No. 674 — liivier, II. 
PP* 379-381— Martens, IL § 138— Klccn, I. §§ 5, 36-42. 

§ 307. Since neutrality is an attitude of impar- 
tiality deliberately taken up by a State not implicated 
in a war, neutrality cannot begin before the outbreak 
of war becomes known. It is only then that third 
States can make up their minds whether or not they 
intend to remain neutral. They are supposed to do 
this, and the duties deriving from neutrality are incum- 
bent upon them as long as they do not expressis ver- 
bis or by unmistakeable acts declare that they will be 
parties to the war. It has become the usual practice 
on the part of belligerents to notify the outbreak of war 

^ See Goffeken in Holtzendorff, (Martens, N.R.G., 2nd ser. XVIII. 
VI. p. 610, and Rivier, II. p. 379» p. 185.) 

* Article 1 1 of the treaty be- ® See below, § 323, and Baty, 
tween Great Britain and Portugal International Law in South Africa 
concerning the delimitation of (1900), p. 75. 
spheres of influence in Africa. 
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to third States for the purpose of enabling them to 
take up the necessary attitude of impartiality, but 
such notification is in strict law not necessary. The 
mere fact that a State gets in any way to know of the 
outbreak of war gives it opportunity to make up its 
mind regarding its intended attitude, and, if it re- 
mains neutral, its neutrality is to be dated from the 
time of its knowledge of the outbreak of war. But 
it is apparent that an immediate notification of the 
war on the part of belligerents is of great importance, 
as thereby all doubt and controversy regarding the 
knowledge of the outbreak of war are excluded. For 
it must be emphasised that a neutral State can in no 
way be made responsible for acts of its own or of its 
subjects which have been performed before it knew 
of the war, although the outbreak of war might be 
expected. 

§ 308. As civil war becomes real war through re- Com 
cognition of the insurgents as a belligerent Power, menrof 
neutrality during a civil war begins for every foreign 
State from the moment recognition is granted. That War. 
recognition might be gi-anted or refused by foreign 
States independently of the attitude of the legitimate 
Goveniment has been stated above in § 298, where 
also an explanation is given of the consequences of 
recognition granted either by foreign States alone or 
by the legitimate Government alone. 

§ 309. Neutrality being an attitude of States Kstabiish- 
creating rights and duties, active measures on the part Neu^Hty 
of a neutral state are required for the pm-pose of pre- 
venting its officials and subjects from conunitting 
acts incompatible with its duty of impartiality. 

Now, the manifesto by which a neutral State orders its 
organs and subjects to comply with the attitude of 
impartiality adopted by itself is called declaration 01 
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neutrality in the special sense of the term. Such 
declaration of neutrality must, however, not be con- 
founded, on the one hand, with manifestoes of the 
belligerents proclaiming to neutrals the rights and 
duties devolving upon them through neutrality, and, 
on the other hand, with the assertion given by 
neutrals to belligerents or urhi et arid that they will 
remain neutral, these manifestoes and assertions being 
often also called declarations of neutrality.' 

§ 310. International Law leaves the provision of 
necessary measures for the establishment of neu- 
trality to the discretion of each State. Since in con- 
stitutional States the powers of Governments are fre- 
quently so limited by Municipal Law that they cannot 
take adequate measures without the consent of their 
Parliaments, and since it is, as far as International 
Law is concerned, no excuse for a Government if 
it is by its Municipal Law prevented from taking 
adequate measures, several States have once for all 
enacted so-called Neutrality Laws, which prescribe 
the attitude to be taken up by their officials and 
subjects in case the States concerned remain neutral 
in a war. These Neutrality I^aws are latent in time 
of peace, but their provisions become operative ipso 
facto l)y the respective States making a declaration 
of neutrality to their officials and subjects. 

§ 311. After the United States of America had on 
April 20, i8i8, enacted'' a Neutrality Law, Great 
Britain followed the example in 1819 with her Foreign 
Enlistment Act,^ which was in force till 1 870. As 
thisi^t did not give adequate powers to the Govern- 
ment, Parliament passed on August 9, 1870, a 
new Foreign Enlistment Act,'' which is still in force. 

' See above, § 293. ^ 59 Geo. III. c. 69. 

• Printed in Phillimore, I. pp. '^ 33 and 34 Viet. c. 90. See 
667- 672. Appendix I, pp. 483-497. 
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This Act, in the case of British neutrality, prohibits — 
(i) The enlistment on the part of a British subject 
in the military or naval service of either belligerent, 
and similar acts (sections 4—7) ; (2) the building, 
equipping,^ and despatching^ of vessels for employment 
in the military or naval service of either l)elligerent 
(sections 8-9) ; (3) tlie increase, on the part of any in- 
dividual living on British territory, of the armament 
of a man-of-war of either belligerent being at the 
time in a British port (section 10); (4) the preparing 
or fitting out of a naval or military expedition against 
a friendly State (section 11). 

It must be specially observed that the British 
Foreign Enlistment Act goes beyond the require- 


' According to section 30, the 
Interpretation Clause of the Act, 
‘‘equipping” includes “the fur- 
nishing of a ship with any tackle, 
apparel, furniture, pro^ i8ion8,aruis, 
munitions or stores, or any other 
thing which is used in or about a 
ship for the purpose of fitting or 
adapting her for the sea or for 
naval service.” It is, therefore, 
not lawful for British ships, in 
case Great Britain is neutral, to 
supply a belligerent fleet direct 
with coal, a point which became 
of interest during the Russo- 
•Tapaneso War, G erman steamers 
laden with coal followed the 
Russian fleet on her journey to the 
Far East, and British shipowners 
were prevented from doing the 
same oy the Foreign Enlistment 
Act. And it was in application of 
this Act that the British Govern- 
ment ordered, in 1904, the deten- 
tion of the German steamer 
Captain W, Menzel,” which took 
in Welsh coal at Cardifif for the 
purpose of carrying it to the 
Russian fleet en route to the Far 
East. See below, § 350. 

^ An interesting case which 
ought liere to be mentioned oc- 


curred ill October 1904, during tlie 
Russo- Japanese War. Messrs. 
Yarrow & Co., the ship-builders, 
possessed a partly completed 
vessel, the “ Caroline,” which could 
be finally fltted up either as a 
yacht or as a torpedo-boat. In 
September 1904, a Mr. Sinnet 
and the Hon. James Burke Roche 
called at the shipbuilding yard 
of Messrs. Yarrow, bought the 
“ Caroline,” and ordered her to bo 
fitted up as a high-speed yacht. 
The rc<iuircd additions were 
finished on October 3. On 
October 6 the vessel left Mcs.srs. 
Yarrow’s yard and was na^ igated 
by a Captain Ryder, via Hamburg, 
to the Russian port of Libau, 
there to be altered into a torpedo- 
boat. That section 8 of the Foreign 
Enlistment Act applies to this 
case there is no doubt. But there 
is no doubt cither that Yt is this 
Act, and not the rules of Inter- 
national Law, which required the 
prosecution of Messrs. Sinnet and 
Roche on the part of the British 
Government. For, if viewed from 
the basis of International Law, the 
case is merely one of contraband. 
See below, §§331, 334, and 397. 
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merits of International Law in so far as it tries to pro- 
hibit and penalises a number of acts which a neutral 
State is not according to the present rules of Inter- 
national Law required to prohibit and penalise. Thus, 
for instance, a neutral State need not prohibit its 
private subjects from enlisting in the service of a 
belligerent ; from supplying coal, provisions, arms, and 
ammunition direct to a belligerent fleet, providing 
such fleet is not within or just outside the territorial 
waters of the neutral concerned ; from selling ships to 
a belligerent although it is known that they will be 
converted into cruisers or used as transport ships. 

§ 312. Neutrality ends with the war, or through 
the commencement of war by a hitherto neutral State 
against one of the belligerents, or through one of the 
belligerents commencing war against a hitherto neutral 
State. Since, apart from the case of a treaty obliga- 
tion, no State has by International Law the duty to 
remain neutral in a war between other States,^ or, if 
it is a belligerent, to allow a hitherto neutral State 
to remain neutral," it does not constitute a violation 
of neutrality on the part of the hitherto neutral to 
begin' war against one of the belligerents, and on the 
part of a belligerent to begin war against a neutral. 
Duties of neutrality exist as long only as a State 
remains neutral. They come to an end ipso facto 
by a hitherto neutral State’s throwing up its neu- 
trality, or by a belligerent’s beginning war against a 
hitherto neutral State. But the ending of neutrality 
must not be confounded with violation of neutrality. 
Such violation does not ipso facto bring neutrality to 
an end, as will be shown below in § 358. 

* See above / 1 599. 


^ See above, § 293. 
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Vattel, III.5 104— Hall, § 214— Phillimore, III. §§ 136-138— Twisa, II. 

§ 216 — Heffter, § 146 — Geffcken in Holtzendorfl, IV. pp. 656 657 — 

Gareis, § 88 — Liszt, § 42 — Ullmann, 5 164 — Bonfil8,Nos. 1441-1444 
— Despagnet, Nos. 671 and 675 — Rivier, II. pp. 381-385— Calvo, IV. 
§52491-2493— Fiore, III. Nos. 1501, 1536- 1540— Martens, II. § 131 
— Kleen, I. §§ 45-46 — M 4 rignhac, pp. 339-342— Fillet, pp. 273 -275. 

§ 313. Neutrality can be carried out only if Conduct 
neutrals as well as belligerents follow a certain line J,” 
of conduct in their relations with one another. It if”;'®®”'* 

• /. -1 • in !• i • .1 Bclliger- 

is for this reason that irom neutrality derive rights ents. 
and duties, as well for belligerents as for neutrals, 
and that, consequently, neutrality can be violated as 
well by belligerents as by neutrals. These rights 
and duties are correspondent : the duties of neutrals 
correspond to the rights of either belligerent, and 
the duties of either belligerent correspond to the 
rights of the neutrals. 

§ 314. There are two rights and two duties what 
deriving from neutrality for neutrals, and likewise 
two for belligerents. Duties of neutrals are, first, 
to act toward belligerents in accordance with their imdot Bei. 
attitude of impartiality ; and, secondly, to acquiesce tlfere are. 
in the exqi^cise on the part of either belligerent of his 
right to punish neutral merchantmen for breach of 
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blockade, carriage of contraband, and carriage of 
analogous of contraband for the enemy, and 
accordingly to visit, search, and eventually capture 
them. ' 

The duties of either belligerent are, first, to act 
towards neutrals in accordance with their attitude 
of impartiality ; and, secondly, not to suppress their 
intercourse, and in especial their commerce, with 
the enemy.’ 

Either belligerent has a right to demand impartiality 
from neutrals, whereas, on the other hand, neutrals 
have a right to demand such behaviour from either 
belligerent as is in accordance with their attitude of 
impartiality. Neutrals have a right to demand that 
their intercourse, and in especial their commerce, 
with the enemy shall not be suppressed ; whereas, 
on the other hand, either belligerent has the right to 
punish subjects of neutrals for breach of blockade, 
carriage of contraband, and the like, and accordingly 
to visit, search, and capture neutral merchantmeh. 

§315. Some writers^ maintain that no rights 
derive from neutrality for neutrals, and, consequently 
no duties for belligerents, because everything which 
must be left undone by a belligerent regarding his 
relations with a neutral must likewise be left undone 
in time of peace. But this opinion has no founda- 
tion. Indeed, it is true that the majority of the acts 
which belligerents must leave undone in consequence 
of their duty to respect neutrality must likewise be 


‘ All writers on International 
Law resolve the duty of imparti- 
ality incumbent upon neutrals into 
many several duties, and they do 
the same as regards the duty of 
belligerents — namely, to act to- 
ward neutrals in accordance with 
the latter’s impartiality. In this 


way quite a large catalogue of 
duties and corresponding rights 
are produced, and the whole 
matter is unnecessarily oompli* 
dited. 

^ Heffter, § 149; GareiB|§ 38 ; 
Heilborn, System, p. 341. 
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left undone in time of peace in consequence of the 
territorial supremacy of every State. However, there 
are several acts which do not belong to this class — for 
instance, the non-appropriation of enemy goods on 
neutral vessels. And those acts which do belong to 
this class fall nevertheless at the same time under 
another category. Thus, a violation of neutral 
territory on the part of a belligerent for military and 
naval purposes of the war is indeed an act prohibited 
in time of peace, because every State has to respect 
the territorial supremacy of other States ; but it is at 
the same time a violation of neutrality, and therefore 
totally different from other violations of foreign 
territorial supremacy. This becomes quite apparent 
when the true inwardness of such acts is regarded. 
For every State has a right to demand reparation for 
an ordinary violation of its territorial supremacy, 
but it has no duty to demand such reparation, it 
might not take any notice of it, or overlook it. Yet 
in c^se a violation of its territorial supremacy con- 
stitutes at the same time a violation of its neutrality, 
the neutral State has not only a right to demand 
reparation, but has a duty to do so. For, if it did 
not, this would contain a violation of its duty of 
impartiality, because it would be favouring one 
belligerent to the detriment of the other. ^ 

On the other hand, it has been asserted" that, 
apart from conventional neutrality, from which 
treaty obligations arise, it is incorrect to speak of 
duties deriving from neutrality, since at every moment 
during the war neutrals could throw up neutrality 
and become parties to the war. With this opinion 
I cannot agree either, '^at a hitherto neutral can 
at any moment throw up neutrality and take part 

^ See below, § 360. ® Gareis, § 88 ; Ullraann, S 164. 
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in the war, is just as true as that a belligerent can at 
any moment during the war declare war against a 
hitherto neutral State. Yet this only proves that 
there is no duty to rem4a neutral, and no duty for 
a belligerent to abstain from declaring war against a 
hitherto neutral State. This is a truism which ought 
not to be doubted, and is totally different from the 
question what duties derive from neutrality as long 
as a certain State remains neutral at all. The asser- 
tion that such duties derive froni neutrality is in no 
way inconsistent with the fact that neutrality itself 
can at any moment during the war come to an end 
through the beginning of war by either a neutral or 
a belligerent. This assertion only states the fact 
that, as long as neutrals intend neutrality and as long 
as belligerents intend to recognise such neutrality of 
third States, duties derive from neutrality for both 
belligerents and neutrals. 

Contents § 3 1 6 . It has already been stated above, in § 294, 
ofimpar- impartiality excludes such assistance and suc- 
tiaiity. (3Q^J. one of the belligerents as is detrimental to 
the other, and, further, such injuries to one of the 
belligerents as benefit the other, and that it includes 
active measures on the part of neutrals for the 
purpose of preventing belligerents from making use 
of neutral territories and neutral resources for their 
military and naval purposes. But all this does not 
exhaust the contents of the duty of impartiality. 

It must, on the one hand, be added that according 
to the present strict conception of neutrality the duty 
of impartiality of a neutral excludes any facilities 
whatever for military and naval operations of the 
belligerents, even if granted to both bfeUigerents 
alike. In former times assistance was not considered 
a violation of neutrality, provided it was given to 
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both belligerents in the same way, and States were 
considered neutral although they allowed an equal 
number of their troops to fight on the side of either 
belligerent. To-day this cbuld no longer happen. 

And the majority of writers agree that any facility 
whatever directly concerning military or naval 
operations, even if it consists only in granting pas- 
sage over neutral territory to belligerent forces, is 
illegal, although granted to both belligerents alike. 

The duty of impartiality comprises to-day abstention 
from any active or passive co-operation with beUi- 
(jerents. 

On the other hand, it must be added that the duty 
of impartiality includes the equal treatment of both 
belligerents regarding such facilities as do not 
directly concern military or naval operations, and 
which may, therefore, be granted or not to belli- 
gerents, according to the discretion of a neutral. If 
a neutral grants such facilities to one belligerent, 
he must grant them to the other in the same degree. 

If he refuses them to the one, he must likewise refuse 
them to the other. Thus, since it does not, according 
to the International Law of the present day, constitute 
a violation of neutrality that a neutral allows his 
subjects to supply in the ordinaiy way of trade either 
belligerent with arms and ammunition, it would 
constitute a violation of neutrality to prohibit the 
export of arms destined for ohe of the belligerents 
Ofdy. Thus, further, if a neutral allows men-of-war 
of one of the belligerents to bring their prizes into 
neutral ports, he must grant the same facility to the 
other belligerent.^ 

§ 3^7* Although neutrality has already for cen- Duty of 
turies been recognised as an attitude of impartiality, a™ty“on. 

* See the cases quoted above in § 306. tinuously 
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it took two hundred years for the duty of impar- 
tiality to attain its present range and intensity. Now 
tliis continuous developement has by no means 
ceased. It is slowly and gradually going on, and 
there is no doubt that during the twentieth century 
the duty of impartiality will become much more 
intense than it is at present. The fact that the 
intensity of this duty is the result of gradual develop 
ment bears upon many practical questions regarding 
the conduct of neutrals. It is therefore necessary 
to discuss the relations between neutrals "and belli- 
gerents separately for the purpose of ascertaining 
what line of conduct must be followed by neutrals. 
The following sections of this chapter will there- 
fore deal with — Neutrals and Military Operations 
(§§ 320-328); Neutrals and Military Preparations 
(§§ 329-335) ; Neutral Asylum to Soldiers and War 
Materials (§§ 336-341) ; Neutral Asylum to Naval 
Forces (§§ 342-348) ; Supplies and Loans to Bellige- 
rents (§§ 349-352) ; Services to Belligerents (§§ 353- 

356). 

§ 318- Wliereas the relations between neutrals 
and belligerents require detailed discussion with 
regard to the duty of impartiality incumbent upon 
neutrals, the contents of the duty of belligerents to 
tfeat neutrals in accordance with their impartiality 
are so manifest as to dispense with elaborate treat- 
ment. Such duty excludes^ first, any violation of 
neutral territory for military or naval purposes of 
the war ; and, secondly, the appropriation of neutral 
goods, contraband excepted, on enemy vessels.^ On 
the other hand, such duty includes, first, due treat- 
ment of neutral diplomatic envoys accredited to the 

' This is stipulated by the Declaration of Paris, 1856; see below, 
Appendix II. (p. 498). 
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enemy and found on occupied enemy territory ; and, 
secondly, due treatment of neutral subjects and 
neutral property on enemy territory. A belligerent 
who conquers enemy territory must at least grant to 
neutral envoys accredited to the enemy the riglit to 
quit unmolested the occupied territory.^ And such 
belligerent must likewise abstain from treating neutral 
subjects and property established on enemy territory 
harshly than the laws of war allow ; for, al- 
though tteutral subjects and propertj'^ have by being 
establishid on enemy territory acquired enemy 
character, they have nevertheless not lost the pro- 
tection of their neutral home State.“ And such 
belligerent must, lastly, pay full damages in case he 
makes use of his right of angary^ against neutral 
property transitorily on enemy territory. 

§ 319. The duty of either belligerent not to 
suppress intercourse of neutrals with the enemy 
requires no detailed discussion either. It is a duty 
which is in accordance with the development of the 
institution of neutrality. It is of special importance 
with regard to commerce of subjects of neutrals with 
belligerents, since formerly attempts have frequently 
been made to intercept all neutral trade with the 
enemy. A consequence of the now recognised free- 
dom of neutral commerce with either belligerent is 
't^e rule, enacted by the Declaration of Paris of 
1856, that enemy goods, with the exception of 
contraband, on neutral vessels on the Open Sea or 
in enemy territorial waters cannot be appropriated 
by a belligerent. But the recognised freedom of 

' The positii^hof foreign envoys is due to them, and that the^ must 
found by a belligerent on occupied at least be wanted the right to 
enemy territory is not settled as leave. See above, voL I. § 399. 
regards details. But there is no - See above, § 90. 
doubt that a certain consideratiop * See below, §§ 
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neutral commerce necessitates, on the other hand, 
certain measures on the part of belligerents. It 
would be unreasonable to impose on a belligerent 
a duty not to prevent the subjects of neutrals from 
breaking a blockade established by him; further, 
from carrying contraband to the enemy ; and, lastly, 
from rendering services of maritime transport to 
the enemy. International Law gives, therefore, a 
right to either belligerent to interdict all such acts 
to neutral merchantmen, and, accordingly, to viSit, 
search, capture, and punish them.^ 


n 

Neutrals and Military Operations 

Vattel, III. §§ 105, 118-135—- Hall, §§ 215, 219, 220, 226— Lawrence, 
§§ 253-255 — Manning, pp. 225- 227, 245-250 — Twis«, 11. §§ 217^ 
218, 228 — Hallcck, II. pp. 146, 165, 172 — Taylor, §§ 618, 620, 632, 
635 — Walker,§§ 55, 57,59-61 — Wharton, III. §§ 397-400 — Wheaton, 
§§ 426-429— Bluntschli, §5 758,759, 763, 765, 769-773— Hefifter, 
§§ 146-1 50 -Geffcken in Holtzendorff, IV. pp. 657^676— Ullmann, 
5 164— Bonfils, Nos. 1449-1457, 1460, 1469, i47o~Rivier, II. 
PP* 395 ~ 4 oS — Calvo, IV. §§ 2644 -2664, 2683 — Fiore, III. Nos. 1546 
1550, 1574-15751 1582-1584 — Martens, II. §§ 131-134— Kleen, L 
§§ 70-75, 116-122 — M(3rignhac, pp. 352-380 — Fillet, pp. 284-289 
— Perels, § 39— Testa, pp. 173-180— Heilborn, Reohte, pp. 4-^2 
—Dupuis, Nos. 308 -310, 31 5-317. 

§ 320. The duty of impartiality incumbent u;^on a 
neutral must obviously prevent him from committing 
hostilities against either belligerent. This needs no 
mention were it not for the purpose of distinction 
between hostilities on the one hand, and, on the other, 

^ That a subject of a neutral State analogous of contraband, does 
who tries to break a blockade, or violate injunctions of the belli* 
carries contraband to the enemy, gerent concerned, but not Inter* 
or renders the enemy services of national Law, will be shown below, 
maritime transport by carrying §§ 383, 398, and 407. 
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military or naval acts of force by a neutral for the 
purpose of repulsing violations of his neutrality 
committed on the part of either belligerent. Hostili- 
ties of a neutral are acts of force performed for the 
purpose of attacking a belligerent. They are acts of 
war, and they create a condition of war between such 
neutral and the belligerent concerned. If, however, 
a neutral does not attack a belligerent, but only 
repulses him by force when he violates or attempts 
to violate the neutrality of the neutral, such repulse 
does not comprise hostilities. Thus, if raen-of-'vrar of 
a belligerent attack an enemy vessel in a neutral port 
and are repulsed by neutral men-of-war, or if belli- 
gerent forces try to enforce a passage through neutral 
territory and are forcibly prevented by neutral troops, 
no hostilities have been committed by the neutral, 
who has done nothing else than fulfil his duty of 
impartiality. It must specially be emphasised that 
it; is no longer legitimate for a belligerent to pursue 
military or naval forces who take refuge on neutral 
territory. Should, nevertheless, a l)elligerent do this, 
he must, if possible, be repulsed by the neutral. 

It is, on the other hand, likewise obvious that 
hostilities against a neutral on the part of either 
belligerent are acts of war, and not mere violations 
of neutrality. If, however, belligerent forces attack 
enemy forces which have taken refuge on neutral 
territory or which are there for other purposes, such 
acts are not hostilities a^inst the neutral, but mere 
violations of neutrality which must be repulsed or 
for which reparation must be made, as the case 
may be. 

Quite a peculiar condition arose at the outbreak of 
and during the Russo-Japanese War. The ends for 
which Japan went to war were the expulsion of the 
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EiUssian forces from the Cliinese Province of Man- 
churia and the liberation of Korea from the influence 
of Kxxssia. Manchuria and Korea became therefore 
the theatre of war, although both were neutral 
territories and although neither China nor Korea 
became parties to the war. The hostilities which 
occurred on these neutral territories were in no wise 
directed against the neutrals concerned. This 
anomalous condition of matters arose out of tlie 
inability of both China and Korea to free themselves 
from ^i|ssian occupation and influence. And Japan 
considered her action, which must be classified as an 
intervention, justified on account of her vital interests. 
The Powers recognised this anomalous condition l)y 
influencing China not to take ])art in the war and by 
influencing the belligerents iiot to extend militaiy 
operations beyond the boi’deis of Manchuria. Man- 
churia and Korea having become the theatre of .war,* 
the hb^ilities committed there b}’’ the belligerents 
against one another cannot be classified as a violatimi 
of neutrality. The case of the “ Variag ” and the 
“ Korietz ” on the one hand, and, on the other, the 
case ofithe “ Keshitelni,” may illustrate the peculiar 
condititm of affairs. 

(i) On February 8, 1904, a Japanese squadron 
under Admiral Uriu entered the Korean harbour of 
Chemulpo and disembarked Japanese troops. The 
next morning Admiral Uriu requested the com- 
manders of two Russian ships in the harbour of 
Chemulpo, the “ Variag ” and the “ Korietz,” to leave 
the harbour and engage him in battle outside, 
threatening attack inside the harbour in case they 
would„|tot comply with his request. But the Russian 
ships ^id comply, anclf the battle took place outside, 
^ See above, § 71, p. 81, and Lawrence, War, pp. 268-294. 
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but within Korean territorial waters.^ The Russian 
complaint that the Japanese violated in this case 
Korean neutrality would seem to be unjustified, since 
Korea fell within the re^on and the theatre of war. 

(2) The Russian destroyer “ Reshitelni,” one of the 
vessels that escaped from Port Arthur on August iq, 
1904, took refuge in the Chinese harbour of Chifu. 
On August 12, two Japanese destroyers entered the 
harbour, captured the “ Reshitelni,” and towed her 
away.“ There is no doubt that this act of the 
Japanese comprises a violation of neutrality,^ since 
Chifu does not belong to the part of China which fell 
within the region of war. 

§ 321. If a State remains neutral, it violates its 
impartiality by furnishing a belligerent with troops 
or men-of-war. And it matters not whether a 
neutral renders such assistance to one of the belli- 
gerents or to both alike. 

However, the question is controverted whether a 
neutral State, which has in time of peace concluded 
a treaty with one of the belligerents to furnish him 
in case of war with a limited number of troops, vio- 
lates its neutrality by fulfilling its treaty obligation. 
Several writers ^ answer the question in the negative, 
and there is no doubt that during the eighteenth 
century such cases have happened. But no Case 
has, as far as I know, happened during the nineteenth 
century, and the majority of writers are now 
correctly of opinion that such furnishing of troops 
constitutes a violation of neutrality. 

^ See Lawrence, War, pp. 279- ^ See, for instance, Bluntschli, 

289. § 759, and Hefffcer, § 144. See 

See Lawrence, War, pp, 291- above, § 306 (2), where the case is 
294 - quoted of Denmark ^piishing 

® See below, § 361, where the trools to Bussia in 1788 during a 
case of the “ General Armstrong ” Russo- Swedish war. ^ 
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As regards furnishing of men-of-war to belligerents, 
the question arose during the Eusso- Japanese War 
whether a neutral violates his duty of impartiality by 
allowing his national steamship companies to sell to a 
belligerent such of their liners as are in case of war 
destined to be incorporated as cruisers in the national 
navy. The question was discussed in the Press on 
account of the sale to Kussia of the “Augusta 
Victoria ” and the “ Kaiserin Maria Theresia ” by the 
North German Lloyd, and tlie “ FUrst Bismarck ” and 
the “Columbia” by the Hamburg- American Line, 
vessels which were at once enrolled in the Russian 
Navy as second-class cruisers, re-christened as the 
“ Kuban,” “ Ural,” “ Don,” and “ Terek.” Had these 
vessels, according to an arrangement with the German 
Government, really been auxiliary cruisers to the 
German Navy, and provided the German Government 
gave its consent to the transaction, a violation of 
neutrality would have been committed by Germany, 
But the German Press maintained that these vessels 
had not beeit auxiliary cruisers to the Navy, and 
Japan did not lodge a protest with Germany on 
account of the sale. And if these liners were not 
auxiliary cruisers to the German Navy, their sale to 
Russia was a legitimate sale of articles of contraband.’ 

§ 322. The duty of impartiality incumbent upon 
neutrals does not at present include any necessity for 
them to prevent their private subjects from enlisting 
in the military or naval service of the belligerents, 
although several States, as Great Britain” and the 
United States of America, by their Municipal Law pro- 
hibit their subjects from doing so. But a neutral must 
recall his military and naval officers who may have 

' See below, § 397. 

* See Section 4 of the Foreign Enlistment Act, 1870, 
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been serving in the army or navy of either belligerent 
before the outbreak of war. A neutral must, further, 
retain military and naval officers who want to resign 
their commissions for the obvious purpose of enlisting 
in the service of either belligerent. The fact, there- 
fore, that in 1877, during war between Turkey and 
Servia, Kussian officers left the Eussian and entered 
the Servian Army as volunteers with permission of the 
Eussian Government, contained a violation of the 
duty of impartiality on the part of neutral Eussia. 

On the other hand, there is no violation of 
neutrality in a neutral allowing surgeons and such 
other non-combatant members of his army as are 
vested with neutral character according to the 
Geneva Convention to enlist or to remain in the 
service of eitlier belligerent. 

§ 323. In contradistinction to the practice of Passage 
the eighteenth century,* it is now generally recog- auJ 
nised that a violation of the duty of impartiality 
is involved when a neutral allows a belligerent the Neutral 
passage of troops or the transport of war material 
over his territory. And it matters not whether a 
neutral give such permission to one of the 
belligerents only, or to both alike. The practice of 
the eighteenth century was a necessity, since many 
German States consisted of parts distant from one 
another, so that their troops had to pass through 
other Sovereigns’ territories for the purpose of 
reaching outlying parts. At the beginning of the 
nineteenth century the passing of belligerent troops 
through neutral territory still occurred. Prussia, 
although she at first repeatedly refused it, at last 
entered in 1805 into a secret convention with Eiissia 
granting Eussian troops passage through Silesia 
‘ See Vattel, III. SS 119-132, 
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during war with France. On the other hand, even 
before Eussia had made use of this permission, 
Napoleon ordered Bernadotte to march French 
troops through the then Prussian territory of 
Anspach without even asking the consent of Prussia. 
In spite of the protest of the Swiss Government, 
Austrian troops passed through Swiss territory in 
1813, and when in 1815 war broke out again 
through the escape of Napoleon from the Island of 
Elba and his return to France, Switzerland granted 
to the allied troops passage through her te^ritor)^^ 
But since that time it became generally recognised 
that all passage of belligerent troops through neutral 
territory must be prohibited, and the Powers declared 
exjrressis verhis in the Act of November 20, 1815, 
which neutralised Switzerland, and was signed at 
Paris,'^ that “ no inference unfavourable to the 
neutrality and inviolability of Switzerland can and 
must be drawn from the facts which have caused 
the passage of the allied troops through a part of 
the teri'itoiy of the Swiss Confederation.” The few 
instances^ in which during the nineteenth centiirj^ 
States pretended to remain neutral, but neverthe- 
less allowed the troops of one of the belligerents 
the passage through their territory, led to war 
between the neutral and the other belligerent. 

However, just as in the case of furnishing troops 
so in the case of passage, it is a moot point whether 
passage of troops can be granted without thereby 
violating the duty of impartiality incumbent upon a 
neutral, in case a neutral is required to grant it in 
consequence of an existing State-servitude or of a 
treaty previous to the war. The majority of writers, 

* See Wheaton, §§ 4i8-’42o. See Martens, N.R., II. p. 741. 

^ ® See Hoilborn, Rechte, pp, 8 -9. 
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correctly I think, maintain that, according to the 
present intensity of the duty of impartiality incum- 
bent upon neutrals, the question must be answered 
in the negative.* 

§ 324. Different from the passage of troops is Passage of 
that of wounded soldiers. If a neutral grants such Jhrough^ 
passage, he certainly does not render direct assist- 
ance to the belligerent concerned. But it may well 
be that indirectly it contains assistance on account 
of the fact that a belligerent, thereby relieved from 
transport of his wounded, can now use the lines of 
communication for the transport of troops, war 
material, and provisions. Thus, when in 1870 after 
the battles of Sedan and Metz, Germany applied to 
Belgium and Luxemburg to allow her wounded to 
be sent through their territories, France protested 
on the ground that the relief thereby created to the 
lines of communication in the hands of the Germans 
would be an assistance to the military operations of 
the German Army. Belgium, on the advice of 
Great Britain, did not grant the German ap})lica- 
tion, but Luxemburg granted it.' 

Article 59 of the Hague Eegulations expressly 
now authorises a neutral to grant the passage of 
wounded to a belligerent under the condition that 
trains bringiiuj the wounded shall carrv neither 
combatants nor war material, and that those among 
the wounded who belong to the army of the other 
belligerent shall remain on the neutral territory, 
shall there be guarded by the neutral Government, 
and shall, after they have recovered, be prevented 
from returning to their home State and rejoining 

‘ See above, 306, and also likewise be referred to. 
above, vol. I. § 207. Clause, Die ’ See Hall, § 219, and Geffcken 
Lehre von den' Staatsdienstbar- in Holtzendorff, IV. p. 664. 
keiten (1894), pp. 212-^217, must 
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their corps. Through the stipulation of this article 
59 it is left to the consideration of a neutral whether 
he will or will not grant the passage of wounded. 
He will, therefore, have to investigate every case 
and come to a conclusion according to its merits. 
Passage of § 325. In contradistinction to passage of troops 
through his territory, the duty of impartiality in- 
cumbent upon a neutral does not require him to ex- 
clude the passage of belligerent men-of-war through 
the maritime belt of sea making a part of his 
territorial waters. Since, as stated above in Vol. I. 

^|§ 188, every littoral State can even in time of peace 
prohibit the passage of foreign men-of-war through 
its maritime belt, provided such belt does not form a 
part of the highways for international traffic, it can 
I certainly prohibit the passage of belligerent men-of- 
war in time of war. However, no duty exists for a 
neutral to prohibit such passage in time of war, and 
he need not exclude belligerent men-of-war from his 
ports either, although he can do this likewise. The 
reason is that such passage and such admittance into 
ports contains very little assistance indeed, and is 
justified by the character of the sea as an inter- 
national high road. But it is, on the other hand, 
obvious that belligerent men-of-war must not commit 
any hostilities against enemy vessels during their 
passage, and must not use the neutral maritime belt 
and neutral ports as a basis for their operations 
againi^ithe enemy.’ 

pccupa- § 326. In contradistinction to the practice of the 
Neut?ai eighteenth century,- the duty of impartiality must 

by nowadays prevent a neutral from permitting to 

ligerentg. belligerents the occupation of a neutral fortress or 
any other part of neutral territory. If a previous 
* See below, § 333. ^ See Kleen, L § ri6. 
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treaty should have stipulated such occupation, the 
latter caimot be granted without violation of 
neutrality.^ On the contrary, the neutral must even 
use force to prevent belligerents from ©ecupying any 
part of his neutral territory. The question whether 
such occupation on the part of a belligerent could be 
justified in the case of extreme necessity on account 
of the neutral’s inability to prevent the other belli- 
gerent from making use of the neutral territory as 
a base for his military operations must, I think, be 
answered in the affirmative, since an extreme case of 
necessity in the interest of self-preservation must be 
considered as an excuse.- 

§ 327. It is now generally recognised that the Priao 
duty of impartiality prevents a neutral from per- Neutrai°" 
mitting a belligerent to set up Prize Courts on neutral Territory, 
territory. The intention of a belligerent in setting 
up a court on neutral territory can only be to 
facilitate the plundering of the commerce of the enemy 
by his men-of-war. A neutral tolerating such Prize 
Courts would, therefore, indirectly assist the 
belligerent in his naval operations. During the 
eighteenth century it was not considered at aU 
illegitimate on the part of neutrals to allow the 
setting up of Prize Courts on their territory. The 
Reglement du Roi de France concernant les prises 
qui seront conduites dans les ports Strangers^ et des 
formalites que doivent remplir les Consuls de S.M. qui y 
sont kahlis of 1779 , furnishes a striking prog| of it. 

' See Kliiber, § 281, who asserts between this case and the case 
the contrary. which arose at the outbreak of the 

See Vattel, III. § 122; Blunt- Russo-Japanese War, when both 
Bchli, § 782 ; Caivo, IV. § 2642. belligerents invaded Korea, for it 
Kleen, I. § 1 16, seems not to re- was explained above in § 320 that 
cognise an extreme necessity of Korea and Manchuria fell within 
the kind mentioned above as an the region and the theatre of war. 
excuse. — There is a difference 
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But since in 1 793 the United States of America dis- 
organised the French Prize Courts set up by the 
French envoy Gen^t on her territory/ it became 
recognised that such Prize Courts are inconsistent 
with the duty of impartiality incumbent upon a 
neutral. 

§ 328. It would, no doubt, be an indirect assist- 
ance to naval operations of a belligerent iif a neutral 
would allow him to organise on neutral territory sales 
of prizes or their safe-keeping. Indeed, at present it 
is still in the discretion of a neutral whether he will 
or will not temporarily admit into a neutral port 
a belligerent man-of-war in company with her prize.- 
If a neutral, however, were to allow a belligerent to 
use neutral ports as shelters where prizes might be 
kept safe from recapture, he would undoubtedly 
assist naval operations of the belligerent and thereby 
violate his duty of impartiality. 

But different from the organisation of sales of 
prizes or of their safe-keeping on neutral territory 
is the exceptional case of sale or safe-keeping of an 
unseaworthy prize. Although a neutral need not 
admit or keep such prize, or admit its sale,, he can 
do it without being considered to render assistance 
to the belligerent concerned ; but he can admit the 
sale only after the competent Prize Court has con- 
demned the vessel.^ 

' See above, § 291 (i). 

‘‘ But most maritime States no lobger admit men-of- war in company 
with their prizes. 

“ See Kleen, I. § 115. 
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Hall, §§ 217-218, 221-225 — Lawrence, §§ 256-263— Manning, pp. 227- 
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§ 329. Although according to the present intensity 
of the duty of impartiality neutrals need not ^ pro- 
hibit their subjects from supplying belligerents with 
arms and the like in the ordinary way of trade, a 
neutral must ^ prohibit belligerents from erecting and 
maintaining on his territory depdts and factories of 
arms, ammunitions, and military provisions. How- 
ever, belligerents can easily evade this by not keeping 
depots and factories, but contracting with subjects 
of the neutral concerned in the ordinary Avay of 
trade for any amount of arms, ammunition, and 
provisions.^ 

§ 330. In former centuries neutrals were not 
required to prevent belligerents from levying troops 
on their neutral territories, and a neutral often used 
to levy troops himself on his territory for belligerents 
without thereby violating^ his duty of impartiality as 
understood in those times. In this way the Swiss 
Confederation frequently used to furnish belligerents. 


Depots 
and Fac- 
tories on 
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Territory. 
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^ See below, § 350. 

® See Bluntflchli, § 777, and 
Kleen, LJ 1 14. 

* The distinction 'made by some 
writers between an occasional 
supply on the one hand, and, on 


the other, an organised supply in 
large proportions by subjects of 
neutrals, and the assertion that 
the latter must be prohibited by 
the neutral concerned, is not 
justified. See below, § 350. 
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and often both parties, with thousands of recruits, 
although she herself always remained neutral. But 
at the end of the eighteenth century a movement 
started tending to change this practice. In 1793 the 
United States of America interdicted the levy of 
troops on her territory for belligerents, and by-and- 
by many other States followed the example. At 
present the majority of writers maintain, correctly 
I think, that the duty of impartiality must prevent 
a neutral from allowing the levy of troops. The 
few ' writers who still differ make it a condition that 
a neutral, if he allows such levy at all, must allow it 
to%oth belligerents alike. 

His duty of impartiality must likewise prevent 
a neutral from allowing a belligerent man-of-war 
reduced in her crew to enrol sailors in his ports, 
with the exception of such few men as are absolutely 
necessary for the vessel to enable lier to navigate to 
the nearest home port.^ 

A pendant to the levy of troops on neutral terri- 
tory was the granting of Letters of Marque to vessels 
belonging to the merchant marine of neutrals. Since 
privateering has practically disappeared, the question 
need not be discussed whether neutrals must prohibit 
their subjects from accepting Letters of Marque from 
a belligerent.^ 

§ 331, A neutral is not obliged by his duty of 
ofMen*^ impartiality to interdict passage through his territory 
to*enU8t* to men either singly or in numbers intending to 
enlist. Thus in 1870 Switzerland did not object to 
Frenchmen travelling through Geneva for the pur- 

^ See, for instance, Twiss, II. tion of many writers that a subject 
$ 225, and Bluntschli, § 762. of a neutral who accepts Letters 

* See below, §§ 333 (3), and of Marque from a belligerent can 
346. be treated as a pirate, I cannot 

^ See above, § 83. To the asser- consent. See above, Vol. I. § 273. 
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pose of reaching French corps and to Germans 
travelling through Basle for the purpose of reaching 
German corps, under the condition, however, that 
these men travelled without arms and uniform. On 
the other hand, when Prance during the Pranco- 
GeSrman War organised an office ' in Basle for the 
purpose of sending bodies of Alsatian volunteers 
through Switzerland to the South of France, Switzer- 
land correctly prohibited this on account of the fact 
that this official organisation of the passage of volun- 
teers through her neutral territory was more or less 
equal to a passage of troops. 

§ 332. If the levy and passage of troops musfebe 
prevented by a neutral, he is all the more required 
to prevent the organisation of a hostile expedition 
from his territory against either belligerent. Such 
organisation takes place when a band of men com- 
bine under a commander for the purpose of starting 
from the neutral territory and joining the belligerent 
forces. Different, however, is the (;ase in which a 
number of individuals, not organised into a body 
under a commander, start in company from a neutral 
State for the purpose of enlisting with one of the 
belligerents. Thus in 1870, during the Franco- 
German War, 1,200 Frenchmen started from New 
York in two French steamers for the purpose 
of joining the French Army. jU though the 
vessels carried also 96,000 rifles and 11,000,000 
cartridges, the United States did not interfere, since 
the men were not organised in a body, and since, on 
the other hand, the arms and ammunition were 
carried in the way of ordinary commerce.^ 

§ 333 - Although a neutral is not required by his 
duty of impartiality to proliibit the passage of belli- 

* See Bluntschli, § 770, * See Hall, <5 222. 
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gerent men-of-war through his maritime belt, and 
the temporary stay of such vessels in his ports, it is 
generally recognised that he must not allow admitted 
vessels to make the neutral maritime belt and neutral 
ports the base of their naval operations against the 
enemy. The following rules may be formiilated as 
emanating from this principle : — 

(1) A neutral must, as far as is in his power, 
prevent belligerent men-of-war from cruising within 
his portion of the maritime belt for the purpose of 
capturing enemy vessels as soon as they leave this 
belt. It must, however, be specially observed that 
a neutral is not required to prevent this beyond his 
power. It is absolutely impossible to prevent such 
cruising under all circumstances and conditions, 
especially in the case of neutrals who own possessions 
in distant parts of the globe. How many thousands 
of vessels would, for instance, be ne(!essary, if Great 
Britain were unconditionally obliged to prevent such 
cruising in every portion of the maritime belt of all 
her numerous possessions scattered over all parts of 
the globe ? 

(2) A neutral must prevent a belligerent man-of- 
war from leaving a neutral port at the same time 
as an enemy man-of-war or an enemy merchant- 
man, or must make other arrangements which pre- 
vent an attack as soon as both reach the Open 
Sea.i 

(3) A neutral must prevent a belligerent man-of- 
war, whose crew is reduced from any cause what- 
ever, from enrolling sailors in his neutral ports, with 
the exception of such few hands as are necessary for 
the purpose of safely navigating the vessel to the 
nearest port of her home State.^ 

^ See below, § 347. 


^ See above, J 33c, 
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(4) A neutral must prevent belligerent men-of- 
war admitted to his ports or maritime belt from 
taking in more provisions and coal than are necessary 
to bring them safely to the nearest port of their 
home State, for otherwise he would enable them to 
cruise on the Open Sea near his maritime belt for 
the purpose of attacking enemy vessels. And it 
must be specially observed that it matters not 
whether the man-of-war concerned intends to buy 
provisions and coal on land or to take them in from 
transport vessels which accompany or meet her in 
neutral waters. 

(5) A neutral must prevent belligerent meh-of- 
war admitted into his ports or maritime belt from 
replenishing with ammunition and armaments, and 
from adding to their armaments, as otherwise he 
would indirectly assist them in preparing for hos- 
tilities. And it matters not whether the ammuni- 
tion and armaments are to come from the shore or 
are to be taken in from transport vessels. 

(6) A neutral must prevent belligerent men-of- 
war admitted into his ports from remaining there 
longer than is necessary for ordinary and legitimate 
purposes.^ It cannot be said that the rule adopted 
in 1862 by Great Britain, and followed by some 
other maritime States, not to allow a longer stay 
than twenty-four hours, is a rule of International 
Law. It is left to the consideration of neutrals to 
adopt any rule they think fit as long as the admitted 
men-of-war do not prolong their stay for any other 
than ordinary and legitimate purposes. But a 
neutral would • certainly violate his duty of impar- 
tiality if he were to allow belligerent men-of-war 
to winter in his ports or to stay there for the 

’ See below, § 343. 

A A 2 
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purpose of waiting for other vessels of the fleet or 
transports. 

Tins rule became of considerable importance 
during the Kusso- Japanese War, when the Eussian 
Baltic Fleet was on the way to the Far East. 
Admiral Eozhdestventsky is said to have stayed in 
the French territorial waters of Madagascar from 
December 1904 till March 1905, for the purpose of 
awaiting and joining there a part of the Baltic Fleet 
that had set out at a later date. The Press likewise 
reported a prolonged stay by parts of the Baltic Fleet 
during April 1905 at Kamranh Bay and Hon-kohe 
Bay in French Indo- China. Provided the reported 
facts be true, France would seem to have violated 
her duty of impartiality by not preventing such an 
abuse of her neutral ports. 

§ 334. Wliereas a neutral is in no * wise obliged by 
his duty of impartiality to prevent his subjects from 
selling armed vessels to the belligerents, such armed 
vessels being merely contraband of wai’, it is now 
getting more and more generally recognised that his 
duty of impartiality requires him to prevent his 
subjects from building, fitting out, and arming to 
order of either belligerent vessels intended t<»be used 
as men-of-war or privateers. The difference between 
selling armed vessels to belligerents on the one 
hand, and building them to order on the other hand, 
is usually defined in the following way : 

An armed ship, being contraband of war, is in no 
wise different from other kinds of contraband, pro- 
vided she is not manned in a neutral port so that 
she can commit hostilities at once after having 
reached the Open Sea. A subject of a neutral who 
builds an armed ship, or arms a merchantman not 
• See below, J 5 350 nnd 397. 
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to order of a belligerent, but intending to sell her to 
a belligerent, does not differ from a manufacturer of 
arms intending to sell them to a belligerent. There 
is nothing to prevent a neutral from allowing his 
subjects to sell armed vessels, and to deliver them 
to belligerents, either in a neutral port or in a port 
of the belligerent. In the case of the “ La Santissiraa 
Trinidad”^ (1822), as in that of the “Meteor”'^ 
(1866), American courts have recognised this.^ 

On the other hand, if a subject of a neutral builds 
armed ships to order of a belligerent, he prepares 
the means of naval operations, since the ships on 
sailing outside the territorial waters of the neutral 
and taking in a crew and ammunition can at once 
commit hostilities. Thus, through carrying out the 
order of the belligerent, the neutral territory (;on- 
cerned has been made the base of naval operations. 
And as the duty of impartiality includes the obliga- 
tion of the neutral to prevent either belligerent from 
making neutral territory the base of military or naval 
operations, a neutral violates his neutrality by not 
preventing his subjects from carrying out an order 
of a belligerent for the building and fitting out of 
men-of-war. 

This distinction, although perhaps logically correct, 
is hair-splitting. It only shows the necessity that 
neutral States ought ^ to be required to prevent their 
subjects from supplying arms, ammunition, and the 
like, to belligerents. But so long as this progress is 
not made, the above distinction will probably 
continue to be drawn, in spite of its hair-splitting 
character. 

‘ 7 Wheaton, § 340. See Phillimore, III. § i5ib, 

“ See Wharton, III. § 396, p. and Hall, § 224, 

561, * See below, § 350. 
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§ 335. The movement for recognition of the fact 
that the duty of impartiality requires a neutral to 
prevent his subjects from building and fitting out 
to order of belligerents vessels intended for naval 
operations^ began with the famous case of the 
“ Alabama.” It is not necessary to go into all the 
details ^ of this case. It suffices to say that in 1862, 
during the American Civil War, the attention of 
the British Government was drawn by the Govern- 
ment of the United States to the fact that a vessel 
was built in England to order of the insurgents for 
warlike purposes. This vessel, afterwards called 
the “Alabama,” left Liverpool in July 1862 unarmed, 
but was met at the Azores by three other vessels, 
also coming from England, which supplied her with 
guns and ammunition, so that she could at once 
begin to prey upon the merchantmen of the United 
States. On the conclusion of the Civil War, the 
United States claimed damages from Great Britain 
for the losses sustained by her merchant marine 
through the operations of the “ Alabama ” and other 
vessels likewise built in England. Negotiations went 
on for several years, and finally the parties entered, 
on May 8, 1871, into the Treaty of Washington ^ for 
the purpose of having their diffierence settled by 
arbitration, five arbitrators to be nominated— one to 
be chosen by Great Britain, the United States, Brazil, 
Italy, and Switzerland. The treaty contained three 
rules, since then known as “ The Three Eules of 
Washington,” to be binding upon the arbitrators, 
namely : — 

’ See Mountague Bernard, Neu- JFod 4 r( 5 , La Question de TAlabaina 
trality of Great Britain during (1872); Caleb Cushing, Le Traite 
the American Civil War (1870) de Washington 0 874) ; Bluntsohli 
PP- 338-496; Geffcken, Die Ala* in R.L, IL (1870) pp. 452-485. 
bama Frage (1872) ; Pradier- Martens, N.R.G., XX. p. 698. 
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“ A neutral Government is bound — 

“ First. To use due diligence to prevent the fitting 
out, arming, or equipping within its jurisdiction, of 
any vessel which it has reasonable ground to believe 
is intended to cruise or carry on war against a Power 
with which it is at peace, and also to use like 
diligence to prevent the departure from its jurisdic- 
tion of any vessel intended to cruise or carry on war 
as above, such vessel having been specially adapted 
in whole or in part, within such jurisdiction, to war- 
like use. 

“ Secondly. Not to permit or sufier either bellige- 
rent to make use of its ports or waters as the base of 
naval operations against the other, or for the purpose 
of the renewal or augmentation of military supplies 
or arms, or the recruitment of men. 

“ Thirdly. To exercise due diligence in its waters, 
and as to all persons within its jurisdiction, to prevent 
any violations of the foregoing obligations and 
duties.” 

In consenting that these rules should be binding 
upon the arbitrators, Great Britain declared expressly 
that in spite of her consent she maintained that these 
rules were not recognised rules of International Law 
at the time when the case of the “ Alabama ” occurred, 
and the treaty contains also the stipulation that the 
parties — 

“ Agree to observe these rules as between them- 
selves in future, and to bring tliem to the knowledge 
of other Maritime Powers, and to invite them to 
accede to them.” 

The appointed arbitrators met at Geneva in 1871, 
held thirty-two conferences there, and gave decision ^ 

' The award is printed in its full extent in Phillimore, III. § 1 5 1 , 
*ind Wharton, III, § 420A. 
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on September 14, 1872, according to which England 
had to pay 15,500,000 dollars damages to the United 
States. 

The arbitrators put a construction upon the term 
due diligence ^ and asserted other opinions in their 
decision which are very much contested and to which 
Great Britain never consented. Thus, Great Britain 
and the United States, although they agreed upon 
the three rules, do not at all agree upon the inter- 
pretation thereof, and they could, therefore, likewise 
not agree upon the contents of the communication 
to other maritime States stipulated by the Treaty of 
Washington. It cannot, therefore, be said that the 
Three Eules of Washington have become general 
rules of Liternational Law. Nevertheless, they were 
the starting-point of the movement for the ge|j,eral 
recognition of the fact that the duty of impartiality 
obliges neutrals to prevent their subjects from build- 
ing and fitting out to order of belligerents vessels 
intended for warlike purposes.- 

* See below, § 363. body of seven rules emanating 

Attention must be drawn to from the Three Rules of Washing- 
the fact that the Institute of ton. See Annuaire, I. (1877) 
International Law in 1875, at its p. 139, 
meeting at the Hague, adopted a 
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Vattel, III. §§ 132-133—11011, §§ 226 and 230— Hallcck, II. p. 150— 
Taylor, § 621 — Wharton, III. § 394 — Bluntschli, §§ 774, 776-776A, 
785 — Heffter, § 149 — Geffcken in Holtzendorff, IV. pp. 662-665 — 
Ullmann, § i64'— Bonfile, Nos. 1461-1462— Rivicr, II, pp. 395-398— 
Calvo, IV. §§ 2668 2669 — Fiore, III. Nos. 1576, 1582, 1583 — 
Martens, II. § 133 — Merignhac, pp. 370-376 — Fillet, pp. 286-287 
— Kleen, II. §§ 151 157 — Holland, War, Nos. 101 106 — Heilborn, 
“ Reohte und Pflichten der neutralen Staaten in Bczug auf die wiihr- 
end des Krieges auf ihr Gebiet iibcrtretenden Angehorigen einer 
Armee und das dorthingebrachte Kriegsraaterial dcr krieg- 
fiihrenden Parteien ” (1888), pp, 12-83 — Rolin-Jaequemyns in R.I., 
III. (1871), pp. 352-366. 

§ 1336. Neutral territory, being outside the region 
of war,* offers an asylum to members of belligerent 
forces, to the subjects of the belligerents and their 
property, and to war material of the belligerents. 
Since, according to the present rules of Inter- 
national Law, the duty of either belligerent to 
treat neutrals according to their impartiality must 
— the case of exti’eme necessity for self-preservation 
excepted — prevent them from violating the territorial 
supremacy of neutrals, enemy persons as well as 
enemy goods are perfectly safe on neutral territory. 
It is true that neither belligerent has a right to 
demand such asylum for his subjects, their property, 
and his State property from a neutral." But he has, 
on the other hand, no right either to demand that a 
ueutral refuse such asylum to the enemy. The 
territorial supremacy of the neutral enables him to 

j See above, §§ 70 and 71. to vessels in distress of either 

The generally recognised belligerent is an exception to be 
usage for a neutral to grant discussed below in § 344. 
temporary hospitality in his ports 
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use his discretion, and either to grant or to refuse 
asylum . However, the duty of impartiality incumbent 
upon him must induce a neutral granting asylum to 
take all such measures as are necessary to prevent 
his territory from being used as a base of hostile 
operations. 

Now, neutral territory may be an asylum, first, for 
private enemy property ; secondly, for public enemy 
property, especially war material, cash, and pro- 
visions ; thirdly, for private subjects of the enemy ; 
fourthly, for enemy land forces ; and, fifthly, for 
enemy naval forces. Details, however, need only 
be given with regard to asylum to land forces, war 
material, and naval forces. For with regard to private 
property and private subjects it only needs mention 
that private war material brought into neutral terri- 
tory stands on the same footing as public war material 
of a belligerent brought there, and, further, that 
private enemy subjects are safe on neutral territory 
even if they are claimed by a belligerent for the 
committal of war crimes. 

Only asjdum to land forces and war material 
will be discussed here in §§ 337-341, asylum to 
naval forces being reserved for a separate discussion 
in §§ 342- 348. As regards asylum to land forces, 
a distinction must be made between (i) prisoners of 
war, (2) single fugitive soldiers, and (3) troops or 
whole armies pursued by the enemy and thereby 
induced to take refuge on neutral temtory. 

§ 337 - Neutral territory is an asylum to prisoners 
of war of either belligerent in so far as they become 
free ipso facto by their coming into neutral territory. 
And it matters not in which way they come there, 
whether they escape from a place of detention and 
take refuge on neutral territory, or whether they are 



asylum to land forces and war material 363 


brought as prisoners into such territory by enemy 
troops who themselves take refuge there. ^ 

The principle that prisoners of war regain their 
liberty by coming into neutral territory has been 
generally recognised for centuries. An illustration 
occurred in 1558, when several Turkish and Barbary 
captives escaped from one of the galleys of the 
Spanish Armada which was wrecked near Calais, 
and, although the Spanish Ambassador claimed 
them, France considered them to be freed by the 
fact of their coming on her territory, and sent them 
to Constantinople.^ But has the neutral on whose 
territory a prisoner has taken refuge the duty to 
retain such fugitives and thereby prevent them from 
rejoining the enemy army? In 1870, during the 
Franco-German War, Belgium, correctly I think, 
answered the question in the affirmative, and retained 
a French non-commissioned officer who had been a 
prisoner in Germany and had escaped into Belgian 
territory with the intention of rejoining at once the 
French forces. Whereas this case is controverted,^ 
all writers agree that the case is different if escaped 
prisoners want to remain on the neixtral territory. 
As such refugees may at any subsequent time wish 
to rejoin their forces, the neutral is by his duty of 
impartiality obliged to take adequate measures to 
prevent it. And the same is valid regarding prisoners 
who have been brought into neutral territory by enemy 
forces taking refuge there themselves. Although they 
are thereby free, they must be retained and comply 
with such measures as the neutral thinks necessary 

* The case of prisoners on ^ The question is controverted ; 
hoard a belligerent man-of-war sec Rolin-Jaequemyns in R.I., 
which enters a neutral port is III, (1871), p. 556; Bluntschli, 
different ; see below, § 345. § 776; Heilborn, llechte,pp, 32-^34. 

^ See Hall, § 226, p. 641, note i. 



Fugitive 

Soldiers 

on 

Neutral 

Territory. 


364 BELLIGERENTS AND NEUTRALS 

to prevent them rejoining their forces.* Again, 
the case must be mentioned of prisoners being trans- 
ported through neutral territory with the consent of 
the neutral. Such prisoners do not become free on 
entering neutral territory. But there is no doubt 
that the neutral, by consenting to the transport, 
violates his duty of impartiality, because such trans- 
port is equal to passage of troops through neutral 
territory. Attention must, lastly, be drawn to the 
case where enemy soldiers are amongst the wounded 
whom a belligerent is allowed by a neutral to trans- 
port through neutral territory. Such wounded 
prisoners become free, but they must, according to 
article 59 of the Hague Regulations, be guarded by 
the neutral so as to insure their not taking part 
again in the military operations. 

§ 338. A neutral can grant asylum to single 
soldiers of belligerents who take refuge on his terri- 
tory, although he need not do so and can at once 
seiul them back to the place they came from. If he 
grants such asylum, his duty of impartiality obliges 
him to disarm the fugitives and to take such measures 
as are necessary to prevent them from rejoining their 
forces. But it must be emphasised that it is prac- 
tically impossible for a neutral to be so watchful as to 
detect every single fugitive who enters his territory. 
It will always happen that such fugitives steal into 
neutral territory and leave it again later on to rejoin 
their forces without the neutral being responsible. 
And a neutral must actually be in the position to 
retain such fugitives to incur responsibility for not 
doing so. Thus Luxemburg, during the Franco- 

* This is, again, a moot case, cannot be retained by the nentral 
Some writers— see, for instance, in case they intend at once to 
Heilborn, Rechte, pp. 51-52 — leave the neutral territory, 
assert that such liberated prisoners 
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German War, could not prevent kindreds of French 
soldiers, who after the capitulation of Metz fled into 
her territory, from rejoining the French forces, 
because, according to the condition ^ of her neutrali- 
sation, she is not allowed to keep an army, and there- 
fore, in contradistinction to Switzerland and Belgium, 
was unable to mobilise troops for the purpose of 
fulfilling her duty of impartiality. 

§ 339- occasions during war large bodies of 
troops, or even a whole army, are obliged to cross 
the neutral frontier for the purpose of escaping 
captivity. A neutral need not permit this, and can 
repulse them on the spot, but he can also grant 
asylum. It is, however, obvious that the presence 
of such troops on neutral territory is a danger for 
the other party. The duty of impartiality incumbent 
upon a neutral obliges him, therefore, to disarm 
such troops at once, and to guard them so as to 
insure their not again performing military acts during 
the war against the enemy. Article 57 of the Hague 
llegulations enacts now : — “ A neutral who receives 
in his territory troops belonging to the belligerent 
armies shall detain them, if possible, at some distance 
from the theatre of war. He can keep them in 
camps, and even confine them in fortresses or 
localities assigned for the purpose. He shall decide 
whether officers may be left at liberty on giving 
their parole that they will not leave the neutral 
territory without authorisation.” 

It is usual for troops who are not actually pursued 
by the enemy, so that they have no time for it, to 
enter through their commander into a convention 
with the representative of the neutral concerned, 
stipulating the conditions upon which they cross the 

^ See iibove, voL I. § loo. 
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frontier and give themselves into the custody of the 
neutral. Such conventions are valid without needing 
ratification, provided they contain only such stipu- 
lations as do not disagree with International Law 
and as concern only the requirements of the case. 
Failing such a convention, article 58 of the Hague 
Convention enacts now that the neutral must supply 
the detained troops with food, clothing, and relief 
required by humanity, the expenses to be paid by 
the home State at the conclusion of the war. 

It must be specially observed that, although the 
detained troops are not prisoners of war captured 
by the neutral, they are nevertheless in his custody, 
and therefore under his disciplinary power, just as 
prisoners of war are under the disciplinary power of 
the State which keeps them in captivity. They do 
not enjoy the exterritoriality — see above, vol. I. § 445 
— due to armed forces abroad because they are 
disarmed. As the neutral is required to prevent 
them from escaping, he must apply stern measures, 
and he can punish severely every member of the 
detained force who attempts to frustrate such 
measures or does not comply with the disciplinary 
rules regarding order, sanitation, and the like. 

The most remarkable instance known in history 
is the asylum granted during the Franco-German 
War by Switzerland to a French army of 85,000 
men with 10,000 horses crossing the frontier on 
February 1, 1871.^ France had, after the conclusion 
of the war, to pay about eleven million francs for the 
maintenance of this army in Switzerland during the 
rest of the war. ^ 


^ See the Convention regarding General Clinohant in Martens, 
this asylum between the Swiss N,R,G., XIX. p. 639. 

General Herzog and the French 
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§ 340. The duty of impartiality incumbent upon Neutral 
a neutral obliges him to detain in the same way as ana"Cn- 
soldiers such non-combatant ^ members of belligerent combatant 
forces as cross his frontier. He can, however, not ot Beiu- 
retain army surgeons and other non-combatants who lorces. 
are privileged according to article 2 of the Geneva 
Convention. 

§ 341. It happens during war that war material Neutral 
belonging to one of the belligerents is brought into J®™war 
neutral territory for the purpose of saving it from 

11 A 1 .1 1 

capture by the enemy. Such war material may be gerents. 
brought by troops crossing the neutral frontier for 
the purpose of evading captivity, or it may be 
purposely sent there by order of a commander. 

Now, a neutral is not at all obliged to admit such 
material, just as he is not obliged to admit soldiers 
of belligerents. But if he admits it, his duty of 
impartiality obliges him to seize and detain it till 
after the conclusion of peace. War material includes, 
besides arms, ammunition, provisions, horses, means 
of military transport such as carts and the like, and 
everything else that belongs to the equipment of 
troops. But means of military transport belong to 
war material only so far as they are the property of 
a belligerent. If they are hired or requisitioned 
from private individuals, they cannot be detained by 
the neutral. 

It likewise happens during war that war material 
originally the property of one of the belligerents but 
seized and appropriated by the enemy is brought by 
the latter into neutral territory. Does such material, 
through coming into neutral territory, become free, 
a^nd must it be restored to its original owner, or 
must it be retained by the neutral and after the war 

^ See Heilborn, Bechto, pp. 43 *46. 
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be restored to the belligerent whp brought it into the 
neutral territory? In analogy with prisoners of war 
who become free through being brought into neutral 
territory, it is maintained^ that such war material 
becomes free and must be restored to its original 
owner. To this, however, I cannot agree. Since 
war material becomes through seizure by the enemy 
his property and remains his property unless the other 
party re-seizes and thereby re-appropriates it, there 
is no reason for its falling back into the property of 
its original owner upon transportation into neutral 
territoiy.^ 


Nruteal Asylum to Naval Forces 

Vattel, III. § 132-HIU, § 231— Twiss, II.§ 222--HaUcck, II. p, 151- 
Taylor, §§ 635, 636, 640 — Wharton, III, § 394—Wheaton, § 434--- 
Bluntschli, §§ 775- 776 b — ^Heffter, § 149 — Geffcken in Holtzendorff, 
IV. pp. 665 667, 674 — Ullmann, § 164 — Bonfils, No. 1463 — Rivier, 
11 . p. 405 — Calvo, rV. §§ 2669-2684 — Fiore, III. Nos, 1576-1581, 
1584’— Martens, 11 . § 133 — Kleen, II. § 155— Fillet, pp, 305-307— 
Ferels, § 39, p. 231— Testa, pp. 173 187 — Dupuis, Nos. 308-314— 
Ortolan, II. pp. 247-291 — Hantefeuille, I. pp. 344-405 — Bajer in 
R.I., 2nd ser,, II. (1900), pp. 242-244 — Lapradclle in R.G., XI. 
(1904), p. 531. 

§ 342. Whereas asylum granted to land forces and 
single' hiembers of them by a neutral is conditioned 
by the obligation of the neutral to disarm such forces 
and to detain them for the purpose of preventing 
them from partaking in further military operations, 
a neutral can grant asylum to men-of-war of belli- 


See Hall, § 226. material brought into his terri- 

See Heilborn, Rechte, p. 60. tory for expenses incurred for the 
HeilboJn (pp. 61-65) also dis- maintenance of detained troops 
cusses the question whether a belonging to the owner of the war 
neutral can claim a lien over war material 
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gereiits without being obliged to disarm and detain 
them.^ The reason is that the sea is considered an 
international highway, that the ports of all nations 
serve more or less the interests of international traffic 
oh the sea, and that the conditions of navigation 
make a certain hospitality of ports to vessels of all 
nations a necessity. Thus the rules of Iirternational 
Law regarding asylum of neutral ports to- men-of-war 
of belligerents have developed on somewhat different 
lines from the rules regarding asylum to land forces. 
But the rule, that the duty of impartiahty incumbent 
upon a neutral must prevent him from allowing 
belligerents to use his territory as a base of operations 
of war, is nevertheless valid regarding asylum granted 
to their men-of-war. 

§ 343. Although a neutral can grant asylum to 
belligerent men-of-war in his ports, he has no duty to 
do so. He can prohibit all belligerent men-of-war 
from entering all his ports, whether these vessels are 
pursued by the enemy or desire to enter for other 
reasons. However, his duty of impartiality must 
prevent him from denying to the one party what 
he grants to the other. And he can, therefore, not 
allow entry to men-of-war of one belligerent without 
giving the same permission to men-of-war of the other 
belligerent. Neutrals as a rule admit men-of-war of 
both parties, but they frequently exclude alt men- 
of-war of botli parties from entering certain ports. 
Thus Austria prohibited during the Crimean War all 
belligerent raen-of-war from entering the port of 
Cattaro. Thus, further. Great Britain prohibited 
during the American Civil War the access of all 

\ Soe, however, below, § 347, concerning the abuse of asylum, 
which must be prohibited. 

VOL. IL B B 
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belligerent men-of-war to the ports of the Bahama 
Islands, the case of stress of M^eather excepted. 

That, although a neutral is not prevented from 
granting asylum to belligerent men-of-war, they can 
be allowed to remain for a short time only in neutral 
ports will be remembered. For it was stated above in 
§ 333 (b) that his duty of impartiality must prevent 
a neutral from allowing belligerent men-of-war to be 
stationed in neutral ports. 

§ 344. To the rule that a neutral need not admit 
men-of-war of the belligerents to neutral ports there 
is no exception in strict law. However, there is an 
international usage that belligerent men-of-war in 
distress sliould never be prevented from making for 
the nearest port. In accordamse with this usage 
vessels in distress have always been allowed entry 
even to such neutral ports as were totally closed to 
belligerent men-of-war. There are even instances 
known of belligerent men-of-war in distress having 
asked for and been granted asylum by the enemy in 
an enemy port.* 

§ 345. The exterritoriality, which ac^iording to a 
universally recognised rule of International I^aw men- 
of-war must enjoy " in foreign ports, obtains even in 
time of war during their stay in neutral ports. There- 
fore, prisoners of war on board do not become free 
by coming into the neutral territory ^ as long as they 
are not on shore, nor do prizes brought into neutral 
ports by belligerents. On the other hand, belligerent 
men-of-war are expected to comply with all orders 
which the neutral makes for the purpose of prevent- 
ing them from making his ports the base of their 
operations of war, as, for instance, with the order 

JSoe above, § 189, - See above, vol. I. § 450. 

^ See above, § 337. 
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not to leave the ports at the same time as vessels of the 
other belligerent. And if they do not comply volun- 
tarily, they can be made to do it through application 
of force, for a neutral has the duty to prevent by all 
means at hand the abuse of the asylum granted. 

In case — see below, § 347 (3 and 4) — a vessel 
is granted an asylum for the whole time of the war, 
and is, therefore, dismantled, she loses the character 
of a man-of-war, no longer enjoys the privilege of ex- 
territoriality — see above, vol. I. § 450 — due to men- 
ol-war in foreign waters, and prisoners on board 
become free, although they must be detained by the 
neutral concerned. 

§ 346. A belligerent man-of-war, to which asylum 
is granted in a neutral port, is not only not disarmed 
and detained, but fiicilities may even be rendered to 
her as regards slight repairs, and the supply of 
provisions and coal. However, a neutral may only 
allow small repairs of the vessel herself and not of 
her armaments ; ^ for he would render assistance to 
one of the belligerents, to the detriment of the other, 
if he were to allow the damaged armaments of a 
belligerent man-of-war to be repaired in a neutral 
port. And, further, a neutral may only allow such 
an amount of provisions and coal to a belligerent 
mai\-of-war in neutral ports as is necessary for her 
safe navigation to the nearest port of her home 
State ; ^ for, if he did otherwise, he would allow the 
belligerent to use the neutral ports as a base for 
operations of war. And, lastly, a neutral may allow a 
belligerent man-of-war in neutral ports to enrol only 
so small a number of sailors as is necessary to navigate 
her safely to the nearest port of her home State.® 

’ See above, § 333 (5), and “ See above, § 333 (4). 
below, § 347 (3). •' See above, §§ 330 and 333 {3). 
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Abuwof § 347. It would be easy for belligerent men-of- 
war to which asylum is granted in neutral ports 
hibitcd. to abuse it if the neutrals were not required to 
prohibit such abuse. 

(i) A belligerent man-of-war may first abuse 
asylum by ascertaining whether and what kind of 
enemy vessels are in the same neutral port, accom- 
panying them when they leave, and attacking them 
immediately they reach the Open Sea. To prevent 
such abuse, several neutral States in the eighteenth 
century made an arrangement that, if belligerent 
men-of-war or privateers met with enemy vessels in 
the same neutral port, they were not to be allowed 
to leave together, but an interval of twenty-four 
hours must elapse between the sailing of the 
vessels. During the nineteenth century the so- 
called twenty-four hours’ rule has been enforced by 
the majority of States. As International Law stands 
at present, and as the duty of impartiality incumbent 
upon neutrals is now looked upon, a neutral would 
certainly be considered to have violated this duty 
if he regularly allowed the simultaneous sailing of 
belligerent men-of-war and enemy vessels from his 
ports, with the consequence that the latter are 
captured by the former as soon as they reach the 
Open Sea. On the other hand, however, it cannot 
be asserted that the twenty-four hours’ rule is a rule 
of International Law, and that every neutral has to 
enforce it. For nothing prevents a neutral from 
making other arrangements for the purpose of avoid- 
ing an abuse of asylum on the part of belligerent 
men-of-war; for instance, making the commanders 
promise not to attack any enemy vessels starting 
simultaneously with themselves.^ 

' beo above, § 333 (3), and Hall, § 331, p. 651. 
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(2) Asylum may, secondly, be abused for the 
purpose of waiting for other vessels of the same fleet, 
of wintering in a port, and the like. It seems to be 
beyond doubt that neutrals must prohibit this abuse 
by ordering such belligerent men-of-war to leave the 
neutral ports. Several maritime States, following the 
example started by Great Britain in 1 862,^ adopted the 
rule not to allow a belligerent man-of-war to stay in 
their neutral ports for longer than twenty-four hours,' 
except in the case of stress of weather and the like. 
Other States, such as France, do not object to a more 
prolonged stay of belligerent men-of-war in their 
ports, but they ought certainly not to allow them to 
abuse the asylum. 

(3) Asylum may, thirdly, be abused for the pur- 
pose of repairing a belligerent man-of-war which has 
become unseaworthy. Although — as was stated 
above in § 346 — small repairs are allowed, a neutral 
would violate his duty of impartiality l)y allowing 
repairs making good the unseaworthiness of a 
belligerent man-of-war. During the Eusso-Japanese 
War this was generally recognised, and the Eussian 
men-of-war “ Askold ” and “ Grossovoi ” in Shanghai, 
the “ Diana ” in Saigon, and the “ Lena ” in San 
Francisco had therefore to be disarmed and detained. 
The crews of these vessels had likewise to be detained 
for the time of the war. 

; (4) Asylum may, lastly, be abused for the purpose 

ol escaping from attack and capture. Neutral 
territorial waters are in fact an asylum for men-of- 
war which are pursued by the enemy, but, since 
nowadays a right of pursuit into neutral waters, 
as asserted by Bynkershoek,^ is no longer recognised, 

^ See Hall, § 231, p. 653. ® Quaest. jwr. piibl. I. c. 8. See 

See above, § 333 (6). also above, § 288, p. 306, 
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it would be an abuse of asylum if the escaped vessel 
could make a prolonged stay in the neutral waters. 
A neutral who would allow such abuse of asylum 
would violate his duty of impartiality, for he would 
assist one of the belligerents to the disadvantage of 
the other.i Therefore, when after the battle off 
Port Arthur in August 1904 the Eussian battleship 
“ Cesarewitch,” the cruiser “ Novik,” and three 
destroyers escaped, and took refuge in the German 
port of Tsing-Tau in Kiao-Chau, the “Novik,’’ 
wliicli was uninjured, had to leave the port after a 
few hours,- whereas the other vessels, which were 
too damaged to leave the port, were disarmed and, 
together with their crews, detained till the conclu- 
sion of peace. And when, at the end of May 1905, 
after the battle of Tsu Shima, three injured Eussian 
men-of-war, the “ Aurora,” “ Oleg,” and “ Jemchug,” 
escaped into the harbour (jf Manila, the United 
States of America ordered them to be disarmed and, 
together with their crews, to be detained during the 
war. 


^ It was only during the Biisso* 
Japanese War in 1904 that this 
was generally recognised. Up to 
that event it was still a contro- 
verted question whether a neutral 
is obliged either to dismiss or to 
disarm and detain such men-of- 
war as had fled into his ports for 
the purpose of escaping attack and 
capture. See Hall, § p. 651, 
and Perels, § 39, p. 213, in contra- 
distinction to Fiore, III, No, 
1578. The ‘‘K^glement sur le 
ri^gltne Mgal des navires et de 
leurs Equipages dans les ports 
fetrangers,” adopted by the Insti- 
tute of International Law in 1898 
fit its meeting at the Hague— see 
Annuaire, Xyil. (1898), p. 273— 
answers (article 42) the question 
in the affirmative. 


Tliis case marks the difference 
between the duties of neutrals as 
regards asylum to land and 
naval forces. Whereas land 
forces crossing neutral frontiers 
must either be at once repulsed 
or retained, men-of-war can bo 
granted the right to stay for some 
limited time within neutral 
harbours and to leave afterwards 
unhindered ; see above, § 342* 
The supply of a small quantity of 
coal to the “ Novik ” in Tsing-Tau 
was criticised by writers in the 
Press, but unjustly. For — see 
above, § 346~-a neutral can allow 
a belligerent man-of-war in his 
port to take in so much coal as is 
necessary to navigate her to her 
nearest home port. 
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§ 348. It happens during war that neutral naen-of- 
war pick up and save from drowning the soldiers and 
sailors of belligerent men-of-war sunk by the enemy, 
or that they take belligerent marines on board for 
other reasons. Such neutral men-of-war being an 
asylum for the r escued marines, the question has 
arisen whether such rescued marines must be given 
up to the enemy, or must be retained during the war, 
or can be brought to their home country. In analogy 
with the case where a neutral admits soldiers or war 
material of the belligerents into his territory,^ the 
ride ought to be that such rescued marines must be 
detained during the war. Two cases are on record 
which illustrate this matter. 

(1) At the beginning of the Chino-Japanese War, 
on July 25, 1894, after the Japanese cruiser “ Naniwa ” 
had sunk the British ship “ Kowching,” which served 
as transport carrying Chinese troops,^ forty-five 
Chinese soldiers who clung to the mast of the sinking 
ship were rescued by the French gunboat “ Lion ” 
and brought to the Korean harbour of Chemulpo. 
Hundreds of others saved themselves on some islands 
near the spot where the incident occurred, and 1 20 of 
these were taken in by the German man-of-war 
“ litis ” and brought back to the Chinese port of 
Tientsin.® 

(2) At the beginning of the Eusso- Japanese War, 
nn February 9, 1904, after the Russian cruisers 
“ Variag ” and “ Korietz ” had accepted the challenge ^ 
of a Japanese fleet, fought a battle outside the 
harbour of Chemulpo, and returned, crowded with 
wounded, to Chemulpo, the British cruiser “ Talbot ” 

' See above, §§ 338-341. Chino-Japanese War (1899), 

‘ See above, § 88. pp. 36 and 51. 

See Takahashi, Cases on In- ' See above, § 320 (i). 
ternational Law daring the 
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the American “ Vicksburg,” the French “ Pascal,” and 
the Italian “ Elba ” received large numbers of the 
crews of the disabled Russian cruisers. The Japanese 
demanded that the neutral ships should give up the 
rescued men as prisoners of war, but the neutral 
commanders demurred, and an arrangement was 
made according to which the rescued men were 
handed over to the Russians under the condition that 
they shoidd not take part in hostilities during the 
war.^ 
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Supply on § 349. The duty of impartiality must prevent a 
Neutral* neutral from supplying belligerents with arms, 
ammunition, vessels, “ and military provisions. And 
it matters not whether such supply takes place for 
money or gratuitously. A neutral who sells arms 
and ammunition to a belligerent at a profit violates 
his duty of impartiality as well as another who 
transfers such arms and ammunition to a belligerent 
as a present. This is generally recognised in theory 
and practice as far as direct transactions regarding 
such supply between belligerents and neutrals are 

’ See Lawrence, War, pp. 63 - the sale of vessels by German 
75* steam- ship companies to Russia 

See above, § 321 , concerning during the Russo-Japanese War. 
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concerned. Different, however, is the case where 
a neutral does not directly and knowingly deal with 
a belligerent, although he may, or ought to, be 
aware that indirectly he is supplying a belligerent. 
Different States have during neutrality taken up a 
different attitude regarding this case. Thus in 1825, 
during the War of Independence which the Spanish 
South American Colonies vraged against their mother 
country, the Swedish Government sold three old 
men-of-war, the “ Fbrsigtigheten,” “ Euridice,” and 
“ Camille” to two merchants, who on their part sold 
them to English merchants, representatives of the 
Government of the Mexican insurgents. When 
Spain complained, Sweden rescinded the contract.^ 
Further, the British Government in 1863, during the 
American Civil War, after selling an old gunboat, the 
“ Victor,” to a private purchaser and subsequently 
finding that the agents of the Confederate States had 
got hold of her, gave the order that during the war 
no more Government ships should be sold.- On the 
other hand, the Government of the United States of 
America, in pursuance of an Act passed by Congress 
in 1868 for the sale of arms which the end of the 
Civil War had rendered superfluous, sold in 1870, 
notwithstanding the Franco-German War, thousands 
of arms and other war material which were shipped 
to France.^ 

§ 350. In (!ontradistin<'tion to supply to belli- 
gerents by neutrals, such supply by subjects of 
neutrals is lawful, and neutrals are, therefore, not 
obliged according to their duty of impartiahty to pre- 
vent such supply. Consequently, when in August 
1870, during the Franco-German War, Germany 

‘ See Martens, Causes CeRbres, ’ See Lawrence, ^ 254. 

V. pp. 229-354. » See Wharton, III. ^ 391 . 
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lodged complaints with the British Government 
for not prohibiting its subjects from supplying 
arms and ammunition to the French Government, 
Great Britain correctly replied that she was by 
International Law not under the obligation to pre- 
vent her subjects from committing such acts. Of 
course, such neutral as is anxious to avoid all con- 
troversy and friction may by his Municipal Law 
order his subjects to abstain from such acts, as for 
instance Switzerland and Belgium did during the 
Fraixco-German War. But such injunctions arise 
from politi(;al prudence, and not from any obligation 
imposed by International Law. The endeavour to 
make a distinction between supply in single cases 
and on a small scale on the one hand, and, on the 
other, supply on a large scale, and to consider only 
the former lawful,^ has neither in theory nor in 
practice found recognition. As International Law 
stands, belligerents can make use of visit, search, 
and seizure to protect themselves against conveyance 
of contraband by sea to the enemy by subjects of 
neutrals. But as far as their neutral home State is 
concerned, such subjects can, at the risk of having 
their property seized during such conveyance, supply 
either belligerent with any amount of arms, ammuni- 
tion, coals, provisions, and even with armed ships," 
provided always that they deal with the belligerents 
in the ordinary way of commerce. The case is 
different if there is no ordinary commerce with 
a belligerent Government and if subjects of neutrals 
supply directly a belligerent army or navy, or 
parts of them. If, for instance, a belligerent fleet 
is cruising outside the maritime belt of a neutral, 

^ See Bluritsohli, § 766. 

See above, § 334, and below, § 397. 
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the ‘ latter must prevent vessels of his subjects from 
bringing coal, arms, ammunition, and provisions to 
that fleet, for otherwise he would allow the belligerent 
to make use of neutral resources for naval operations.^ 
But he need not prevent vessels of his subjects from 
bringing coal, arms, ammunition, and jirovisions to 
belligerent ports, although the supply is destined for 
the navy and the army of the belligerent. He need 
not prevent belligerent merchantmen from coming 
into his ports and carrying arms and the like bought 
from his subjects over to the ports of their home 
State. And he need not prevent vessels of his sub- 
jects from following a belligerent fleet and supplying 
it en route ^ with coal, ammunition, provisions, and 
the like, provided such supply does not take place 
in the neutral maritime belt. 

There is no doubt that, as the law stands at 
present, neutrals need not prevent their subjects from 
supplying belligerents with arms and ammunition. 
Yet there is, on the other hand, no doubt either that 
such supply is apt to prolong a war which other- 
wise would come to an end at an earlier date. But 
it will take a long time, if ever, before it will be 
made a duty for neutrals to prevent such supply as 
far as is in their power, and to punish such of their 
subjects as engage in it. The profit derived from 
such supply being enormous, the members of the 
l^amily of Nations are not inclined to cripple the 
trade of their subjects by preventing it. And belli- 
gerents want to have the opportunity of replenishing 
with arms and ammunition if they run short of 
them during war. The question is merely one of 
the standard of public morality.^ If this standard 

' See above, § 333 (4). * See above, § 31 1, p. 33 L note i. 

“ See above, vol. I. S 51 (5)» P- 75- 
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rises, and it becomes the conviction of the wbrld 
at large that supply of arms and ammunition by 
subjects of neutrals is apt to lengthen wars, the 
rule will appear that neutrals must prevent such 
supply. 

§ 351. His duty of impartiality must prevent a 
neutral from granting a loan to either belligerent. 
Vattel’s (III. § 1 10) distinction between whether such 
loans are granted on interest or not, and his assertion 
that loans on the part of neutrals are lawful if 
they are granted on interest with the pure intention 
of making money, have not found favour with other 
writers. Nor do I know any instance of such loan 
on interest having occurred during the nineteenth 
century. 

What is valid regarding a loan is all the more 
valid regarding subsidies in money granted to a 
belligerent on the part of a neutral. Through the 
granting of subsidies a neutral becomes the ally of 
the belligerent in a similar way as by furnishing him 
with a number of troops.' 

§ 352. It is a moot point in the theory of Inter- 
national Law whether a neutral is obliged by his duty 
of impartiality to prevent his subjects from granting 
subsidies and loans to belligerents for the purpose of 
enabling them to continue the war. Several writers 
maintain either that a neutral is obliged to prevent 
such loans and subsidies altogether, or at least that 

‘ See above, §§ 305, 306, 321. Justice Best only declared “that 
Bee Phillimore, III. § 15* ; it was contrary to the Law of 
Bluntschli, § 768 ; Heffter, § 148 ; Nations for persons residing in this 
Kleen, I. § 68. The case of De country to enter into any agree* 
Wiitz V. Hendricks (9 Moore, 586) rnents to raise money by way of 
quoted by Phillimore in support a loan for the purpose of support' 
of his assertion that neutrals must ing subjects of a foreign State 
prevent their subjects from sub- in arms against a Government in 
scribing for a loan for belligerents, alliance with our own, 
is not decisive, for Lord Chief 
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he must prohibit a public subscription on neutral 
territory for such loans and subsidies. On the other 
hand, the number of writers is constantly growing 
who maintain that, since money is just as much an 
article of commerce as goods, a neutral is in no wise 
obliged to prevent on his territory public; subscri})- 
tion on the part of his subjects for loans to the 
belligerents. In contradistinction to the theory of 
International Law, the pi*actice of the States has 
beyond doubt established the fact that neutrals 
need not prevent the subscription for loans to belli- 
gerents on their territory. Thus in 1854, during the 
Crimean War, France in vain protested against a 
Russian loan being brought out in Amsterdam, 
Berlin, and Hamburg. In 1870, during the Franco- 
German War, a French loan was brought out in 
London. In 1877, during the Russo-Turkish War, 
no neutral prevented his subjects from subscribing 
for the Russian loan. Again, in 1904, dui'ing the 
Russo-Japanese War, Japanese loans came out in 
London and Berlin, and Russian loans in Paris and 
Berlin. 

But matters differ in regard to subsidies to 
belligerents on the part of subjects of neutrals. A 
neutral is indeed not obliged to prevent individual 
subjects from granting subsidies to belligerents, just 
as he is not obliged to prevent them from enlisting 
with either belligerent. But if he were to allow on 
his territory a public appeal for subscriptions for 
such subsidy, he would certainly violate his duty of 
ittipartiality ; for loans are a matter of commerce, 
subsidies are not. It must, however, be emphasised 
that public appeals for subscriptions of money for 
charitable purposes in favour of the wounded, the 
prisoners, and the like, need not be prevented, even 
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if they are only made in favour of one of the 
belligerents. 

The distinction between loans and subsidies is 
certainly correct as ihe law stands at present. But 
there is no doubt that the fact of the belligerents 
having the opportunity of getting loans from subjects 
of neutrals is apt to lengthen wars. The Kusso- 
Japanese War, for instance, would have come to an 
end much sooner if neither belligerent could have 
borrowed money from subjects of neutrals. There- 
fore, what has been said above in § 350 with regard 
to the supply of arras and ammunition on the part 
of subjects of neutrals applies likewise to loans : 
they will no longer be considered lawful when the 
standard of public morality rises. 
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Ullniann, § 165 -Rivier, 11 . pp. 388 -391 — CbIvo, IV/ §§ 2640-2641— 
Martens, II. § i34-~rercls, § 43 — Kleen, 1 . §§ 103-108 -Lawrence, 
War, pp. 83-92, 218-220 — Scholz, ‘ ‘ Drahtloso Telegraphie und 
Neutralitiit ” (igo$) pass inti and “ Krieg imd Seckabel” (1904), 
pp. 123-133— Kebedgy, in Iv.L, 2nd ser. IV (1904), pp. 445-451. 

Pilotage. § 353- Since pilots are in the service of riparian 
States, neutrals are obliged by their duty of 
impartiality to prevent their pilots from piloting 
belligerent men-of-war and belligerent transport 
vessels. This does not, however, apply to piloting 
such vessels into neutral ports in case asylum is 
granted them, and through the maritime belt in 
case their passage is not prohibited, but only to 
piloting on the Open Sea, with the further excep- 
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tion of vessels in distress for the purpose of saving 
them from being lost. Accordingly, Great Britain 
prohibited her pilots, during the Franco-German War 
in 1870, from conducting German and French men- 
of-war outside the maritime belt, the case of vessels 
in distress excepted. 

§ 354. It is generally recognised that the duty 
of impartiality incumbent upon a neutral obliges 
him to prevent his men-of-war and other public 
vessels from rendering transport services to either 
belligerent. Therefore, such vessels must carry 
neither soldiers nor sailors belonging to belligerent 
forces, nor their prisoners of war, nor ammunition, 
military or naval provisions, nor despatches. The 
question how far such vessels are prevented from 
carrying enemy subjects other than members of the 
forces depends upon the question whether by 
carrying those individuals they render such service 
to one of the belligerents as is detrimental to the 
other. Thus, when the Dutch Government in 1901, 
during the South African War, intended to ofler a 
man-of-war to President Kruger for the purpose of 
conveying him to Europe, they made sure in advance 
that Great Britain did not object. 

§ 355' J^st as a neutral is not obliged to pre- 
vent his merchantmen from carrying contraband, so 
he is not obliged to prevent them from rendering 
services to belligerents by carrying in the way of 
trade enemy troops, and the like, and enemy 
despatches. Neutral merchantmen rendering such 
services to belligerents do this at their own risk, 
since such services are analogous to carrying contra- 
band, for which belligerents can punish the merchant- 
men by capturing them,^ but for which the neutral 
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State under whose flag such merchantmen sail has 
to bear no responsibility whatever. 

§ 356. Distinction must be made between informa- 
tion on the part of vessels, by couriers, by telegraph 
or telephone, and by wireless telegraphy. 

(1) It is obvious that the duty of impartiality 
incumbent upon a neutral obliges him to prevent his 
men-of-war from giving any information to a belli- 
gerent concerning naval operations of the other 
party. But a neutral bears no responsibility what- 
ever for private vessels sailing under his flag which 
give such information. Such vessels run, however, 
the risk of being captured and confiscated, and their 
crews may eventually be punished as war criminals 
for espionage. 

(2) It is likewise obvious that his duty of impar- 
tiality must prevent a neutral from giving information 
concerning the war to a belligerent through his 
diplomatic envoys, couriers, and the like. But the 
(Question has been raised whether a neutral is obliged 
to prevent couriers * carrying despatches from a 
belligerent over his neutral territory. I believe the 
answer must be in the negative, at least as far as 
those couriers in the service of diplomatic envoys 
and such agents are concerned who carry despatches 
from a State to its head or to diplomatic envoys 
abroad. Since they enjoy — as stated above, vol. I- 
§§ 405 and 457 — inviolability for their persons and 
oflicial papers, a neutral cannot interfere and find out 
whether these individuals carry information to the 
disadvantage of the enemy. 

(3) It is a moot point whether a neutral is obliged 
by his duty of impartiality to prevent belligerents 
from making use of telegraphs, submarine cables, 

‘ Kec Calvo, IV. § 2640. 
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and telepli’ones on liis territory.’ As State telegrams 
are as a rnle transiiiitted in eiplier, tliere is no 
possibility of controlling them, and it will hardly 
be possible to maintain that a. neutral oxight not to 
admit State telegrams in cipher despatched by 
belligerents. Messages sent by telephone' are control- 
lable, and so are telegrams in ordinarj'^ language. But 
it cannot be said that there is as }'et a generally 
recognised dut}' of neutrals to control telephone 
messages and telegrams hi ordinary language so as 
to be aide to prevent information to belligerents.- 
The case is different when a belligerent intends to 
arrange the transmitting of messages through a sub- 
marine cable purposely laid over neutral territory, 
or through telegraph and telephone wires purposely 
erected on neutral territory. This would seem to be 
an abuse of tieutral teriitor}’’, and the neutral must 
prevent it. Accordingly, when in 1870, during the 
Franco-German War, France intended to lay a tele- 
graph cable from Diuikirk to the North of Fi ance, 
tlie cable to go across the ('hannel to l^ngland and 
from there back to France, (jreat Ih itain refused her 
consent on account of her neutridity. And again in 
1898, during war between Spain and the United 
►States of America, when the latter intended to land at 
Hong Kong a cable proposed to be laid from iManila, 
Great Britain refused her consent.^ 

(4) During the liusso-Japanes;e War, in 1904, the 
question arose whether a neutral can allow his 
territory to lie used for the juu’pose of wireless 

' See Scholz, l.c., j>p. 2 ti, and outendu ijuo la liborte do I’olat 
IV. §§ 2640-2641. neutrcdetransinettve des dt'peobcii 

Bee, however, the rule 5, n’implique pas la factilte d’en user 
adopted by the Jjistitute of Inter- ou d’en poruicttre I’usage iniini- 
national Law- -see above, §2 14 — festement pour preter assistance a 
Concerning submarine telegraph I’lin dcs belhgevants.” 
cables in time of war “ 11 est Bee Lawrence, Wax, p. 219. 

VOL. 11 . C C 
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telegraphy in the interest or the service* of belli- 
gerents, for during the siege of Port Arthur the 
Russians installed an apparatus for wireless telegraphy 
in Chifu ani^l communic;ated thereby with the l)e- 
sieged.^ The opinion would seem to be general that 
a neutral must pi*event such an abuse of liis teriitor}-. 

On the other liand, a neutral is certairdy not 
obliged to prevent his subjects fi om giving informa- 
tion to belligerents l)y way of ^vireless telegraphy, an 
apparatus l>eing installed on a neutral merchantman. 
Such individuals run, however, the i*isk of being 
punished as spies, provided they a<.-t clandestinely or 
under false pretences, “ and the vessel concerned runs 
the risk of being captured and ('onfiscated. 

It must b(i specially observed tliat newspajn'r 
correspondents making use of wireless telegraphy 
fi'om on l)oard of neutral merchantmen for the, 
purpose of sending news to tlieir pai)ers,'^ cannot be 
treated as spies, and the mercliautiuen concerned 
cannot be confiscated, although belligerents need by 
no means allow the ])res<;nce of such vessels at the 
theatre of war. Of course, an individual may be at 
the same time a correspondent for a neutral pap(;r 
and a s])}’, and he may then be punished. 

* See Lawrence, Wav, p, 2 tS. vesbel lit ted up with a Nvirelens 
^ See above, § 160. tole;4ra.]>}iy apparatus for the ser 

" Sec Lawrence, War, pp. 84 80. vice of tJic “ Times,” was articled 
^ Thus <hirin^ the Itiisso- away by the Jap*ancse. 

Japanese War the “Ilainjim,” 


a 



VIOLATION OF NEUTKALITV 


387 


VIII 

Violation ok Neitrality 

Hall,§§ 227-229— Lawrence, 252 and 358 — PhiUiniore, III. §? 151 \ 

1 5 IB — Taylor, §§ 630 and 642— Wharton, III. §§ 402, 402A 
Wheaton, §§ 429-433— Bluntschli, §§ 778 782— Heffter, § 146 — 
Geffcken in HoltzendortT, IV. pp. 667-676, 700 70;— U liman n, 
§ 164 — Bonfils, No. 1476 Rivier, II. pp. 394-395 Cal vo, IV. 
§§ 2654- 2666- -Fiore, III. Nos. 1567-1570— Martens, II. § 138 — 
Klcen, 1 . § 25 — Dupuis, Nos. 332-337. 

§ 357. Many writers who speak of violation of 
neutrality treat under this head only of violations of 
the duty of impartiality incumbent upon neutrals. 
And indeed such violations only are meant, if one 
speaks of violation of neutrality in the narrower sense 
of the term. However, it is necessary for obvious 
reasons to discuss not only violations of the duty of 
impartiality of neutrals, but violations of all duties 
deriving from neutrality, whether they are incumbent 
upon neutrals or upon belligerents. In the wider 
sense of the term violation of neutrality compinses, 
therefore, every performance or omission of an act 
contrary to the duty of a neutr:d towards either bel- 
ligerent as well as contrary to the duty of either liel- 
ligerent towards a neutral. Everywhere in this 
treatise the term is used in its wider sense. 

§ 358- Violation of neutrality must not be con- 
founded with the ending of neutralit}',^ for neither a 
violation on the part of a neutral - nor a violation on 
the part of a belligerent brings ipso /ado neutrality to 
an end. If correctly viewed, the condition of neutrality 
continues to exist between a neutral and a belligerent 

' See above, § 312. impartiality incumbent upon 

But this is almost everywhere neutrals on the one liand, and, 
asserted, as the distinction be- on the other, the endinj^ of ncutra- 
Lveeii the violation of the duty of lity, is usually not made* 

• c V '2 
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in s])ite of a violation of neutrality.. It must be 
empbasised that a violation of neutrality contains 
nothinj; more than a Ineach of a duty deriving from 
the condition of neutrality. This applies not only 
to violations of neutrality by negligence, but also to 
(liose by intention. Even if the worst comes to the 
worst and the violation of neutrality is so great that 
the offended party considers Avar the only adequate 
measure in answer to it, it is not the violation Avhich 
brings neutrality to an end, but tlie determination 
of the offended party. For there is no violation of 
neutrality so great as to oblige the offended party to 
make war in ansAA'er to it, such party having always 
the choice Avhether it will keep up the condition of 
neutrality or not. 

Hut tills applies only to mere violations of neutra- 
lity, and not to hostilities. The latter are acts of 
war and bring neutrality to an end ; they have been 
chara<’terised in contradistinction to mere violations 
above in '§ 320 . 

§ 359- Violations of neutrality, whether committed 
l)y a neutral against a lielligerent or by*a belligerent 
against a neutral, are international delinquencies.' 
They may at oiuie be repulsed, the ollended party 
can require the offender to make reparation, and, if 
this is refused, it can take such measures as it thinks 
ade(|Uate to exact the necessary reparation.’^ If the 
violation is trivial, the olfpiided State will often over- 
look it. Or merely complain. If, on the other hand, 
the violation is very substantial and grave, the 
offended State will perhaps at once declare that it 
considers itself at war with the ollender. In such 
case it is not the violation of neutrality which brings 
neutrality to an end, but the declaration of the 
‘ Sec above> vol. I. § 151. • See above, vol. L § 156. 
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offended State that it considers the violation of so 
grave a character as to oblige it to regard itself 
as at war with the offender. That a violation of 
neutrality can only, like any other international 
delinquency, be committed by malice or culpable 
negligence,^ and that it may be committed through a 
State’s refusing to comply with the consequences of 
its “ vicarious ” responsibility for acts of its agents or 
subjects,- is a matter of course. Thus, if a belligerent 
tleet attacks enemy vessels in neutral territorial 
waters without an order from its Government, the 
latter bears “ vicarious ” responsibility for this viola- 
tion of neutral territory on the part of its fleet. This 
“ vicarious ” responsibility turns into “ original ” re- 
sponsibility, for a case of violation of neutrality and 
an international delinquency arise, if the Government 
concerned refuses to disown the act of its fleet and to 
make the necessary reparation. And the analogous 
is valid if an agent of a neutral State without 
an order of his Government commits such an act 
as would constitute a violation of neutrality in case 
it were ordered by the Government ; for instance, if 
the head of a province of a neutral, without thereto 
being authorised by his Government, allows forces 
of a belligerent to march through this neutral 
territory. 

§ 360. It is totally within the discretion of a belli- 
gerent whether he will acquiesce in a violation of 
neutrality committed by a neutral in favour of the 
other belligerent. On the other hand, however, a 
neutral cannot exercise the same discretion regarding 
a violation of neutrality committed by one belligerent 
and detrimental to the other party. His duty of 
nnpartiality rather obliges him in the first instance to 

* See above, vol. I. § 154. ‘‘ See above, vol. I. § 150, 
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prevent, as far as is in his power, the 1)elligerent 
coiK^erned from committing such violation ; for 
instance, to repulse an attack of men-of-war of a 
belligerent on enemy vessels in neutral ports. And 
in case he could not jirevent and repulse a violation 
of his neuti'ality, the same duty obliges him to exact 
due reparation from the offender.^ Tor otherwise he 
would favour the one ]>arty to the detriment of the 
other. If a neutral neglects this obligation, he is 
thereby committing a violation of neutrality on his 
part for whi(;h he may be made responsible by 
such belligerent as has suflTered through the violation 
of neutrality (‘omnutted by the other Ijelligerent and 
ac(|niesced in by the neutral. For instance, if belli- 
gerent men-of-war seize enemy vessels in ports of a 
Jieutral, and if the neutral, who could not or did not 
prevent this, exacts no reparation from the belli- 
gerent concerned, the other party can make the 
neutral responsil)le for the losses sustained. 

§ 361. Some writers- maintain that a neutral is 
freed from i-esponsibility for a violation of neutrality 
through a belligerent attacking enemy foia^es in 
neutral territory, in case the attacked forces, instead 
of trusting for protection or redress to the neutral, 
defend themseh es against the attack. This rule is 


^ This duty is nowadays 
gonerally recognised, but before 
the nineteenth century it did not 
exist, although the rule was well 
recognised that belligerents must 
not commit hostilities on neutral 
territory, and in especial in 
neutral ports and waters. That 
in spite of its recognition this rule 
was in the eighteenth century 
frc(ptently not obeyed by coni' 
manders of belligerent fleets, can 
be illustrated by iniiny cases. 
Thus, for instance, in 1793, 


the French frigate “Modesto’’ 
was captured in the harbour of 
Genoa by two Jhitish men-of-war 
(see Hail, § 220). And in 1801, 
during war against Sweden, a 
Ih-itish frigate captured the 
“ Freden and three other Swe- 
dish vessels in the Norwegian 
harbour of Oster-Risoer (see 
Ortolan, II. pp. 413 418.) 

- See, for instance, Hall, § 
and Geflclicn in Holtzendorfl’, iV. 

p. 701. 
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adopted from the arbitral award in the ease of the 
“ General Armstrong.” In 1814, during war between 
Great Britain and the United States of America, the 
American privateer “ General Armstrong,” lying in the 
harbour of Fayal, an island belonging to the Portu- 
guese Azores, defended herself against an attack of 
an English squadron, but was nevertheless captured. 
The United States claimed damages from Portugal 
because the privateer was captured in a neutral 
Portuguese port. Negotiations went on for many 
years, and the parties finally agreed in 1851 upon 
arbitration to be given by Louis Napoleon, then 
President of the French Pepublic. In 1852 Napoleon 
gave his award in favour of Portugal, maintaining 
that, although the attack on the privateer iti neutral 
waters (‘omprised a violation of neutrality, Portugal 
could not be made responsible, on account of the fact 
that the attacked privateer chose to defend herself 
instead of demanding proteiuion from the Portuguese 
authorities.' It is, however, not at all certain that 
the rule laid down in this award will find general 
recognition in theory and practice.^ 

§ 362. It is obvious that the duty of a neutral not 
to acquiesce in violations of neutrality committed by 
one belligerent to the detiiment of the other obliges 
him to repair, so far as he can, the result of such 
wrongful acts. Thus, he must liberate a prize taken in 
his neutral waters, or prisoners made on his territory, 
and the like. In so far, however, as he cannot, or 
not sufficiently, undo the wrong done, he must exact 

^ See Calvo, IV. § 2662, and “General Armstrong,’* is dis- 
Dana’s note 208 in Wheaton, cussed above in § 320 (2). That 
§ 429- , no violation of neutrality took 

• The case of the “ lleshitelni,” place in the case of the “ Variag ’* 
which occurred in 1904, during and “ Ivorictz,” is shown above in 
the llusso-Japancsc War, and is §320(1). 

T'Ornowhat siniilav to that of the 
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reparation from the offender. Now, no genferal rule 
can be laid down regarding the mode of exacting 
such reparation, sintie everything depends upon the 
merits of the individual case. Only as regards 
capture of enemy vessels in neutral waters a practice 
has grown xip, which must be considered binding, 
and according to which the neutral must claim the 
prize, ajid eventually damages, from the belligerent 
concerned, and must restore her to the other party. 
Thus in 1800, during war between Great Britain and 
the Netherlands, I’riissia claimed before the British 
Prize Court the “ l^wee Geljroeders,” ^ a Dutt-h vessel 
captured by the Britisli (umiser “ L’Espiegle ” in the 
neutral maritime l)elt of Pru.ssia. Sir William Scott 
ordered restoration of tlie vessel, yet he refused costs 
and damages, because the <!aptor had not intention- 
ally.^violated Prussian neutrality but only by mistake 
and misapprehension. Thus again, in 1805, during 
war between Great Britain and Spain, the United 
States claimed Ijefoi'e the British Prize Court the 
“ Anna,” “ a Spanish vessel captured Ijy tlie English 
pi ivq^teer “ Minerva ” within their neutral mai-itime 
belt. Thus, furtluu', in 1864, during the Amexi<.‘an 
Civil War, when the Confederate cruiser “Florida.’’ 
was captured by the Federal cruiser “ Wachuset” in 
the neutral Brazilian p(jrt of Bahia, Brazil <daiiiied 
the prize. As the latter had sunk while at anchor in 
Hampton Hoads, she could not be restored, but the 
United States disowned the violation of neutrality 
committed by her cruiser by courtunartialling the 
commander ; further, by dismissing her Consul at 
Bahia for having advised the capture ; and, finally, 
by sending a man-of-war to the spot where the vio- 
lation of neutrality had taken place for the special 
^ 3 Rob. 162. * 5 Rob. 373. See above, vol. I. § 234. 
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purpose of <leliveriug a soleniii salute to tlie Brazilian 

§ 363. Apart from intentiojial violations of neu- Nesii- 
trality, a neutral can be made responsible only for such tSpart of 
acts favouring or damaging a belligerent as he could 
have prevented witli due diligence, and has been cul- 
pably negligent in his omission to prevent. It is by 
no means the obligation of a neutral to prevent such 
acts under all circumstances and conditions. This is 
in fact impossible, and it becomes all the more im- 
possible the larger a neutral State and its ])oundary 
lines are. As long as a neutral exercises due dili- 
gence for the purpose of ])reventing such acts, he is 
not responsible in case they are nevertlreless per- 
formed. However, the term dv,e diligenceAvA^ become 
controversial through the definition proflered by the 
United States of America in interpreting the Tliree 
Rules of Washington, and through the Geneva Court 
of Arbitration adopting such interpretation." Ac- 
cording to this interpretation the due diligence of a 
neutral must be in proportion to the risks to which 
either belligerent may be exposed from a failure tr) 
fulfil 4 he obligations of neutrality on Ins part. If this 
interpretation were generally recognised, oppressive 
obligations would l)e incumbent ui)on the neutrals. 
However, the fact is tliat this interpretation is neither 
in theory nor in practice generally recognised. Due 
diligence in International Law can have no other 
meaning than what it has in Municipal T.aw. It 
means such diligence as can reasonaldy he expected if 
all ike cirmmstajices and conditions of the case are 
taken into consideration. 


80c Wliartoii, T, § 27. 


- Sco uhovu, § 335, 
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IX 

liUillT OF AnOARV 

Hall, § 278 — Lawrence, § 252 — Philliinore, HI. § 29 — Halleck, T. 
p. 4S5 — Taylor, § 641 — Walker, § 69 — Bluntschli, § 795 a — I felTter, 
§ 150 — Bulmerinc?q in Holtzendorff, IV. pp, 9tS 103 Hleffcken in 
Holtzcndorff, iV. pp. 77 »~ 773 — Bonfils, No. I 44 ^ 1 \ivicr, TT. pp. 
327 329 — Kleen, TI. §§ 165 and 230-— Holland, War, No. 24 - 
Perels, § 40 — Hantefenillc, III. pp. 416 426. 

§ 364. Under the terin_;/f.s’ amjariac^ many 'writers 
on International Law plane the right, often claimed 
and practised in former times, of a l)elligerent defi- 
cient in vessels to lay an em/jim/o on and seize neutral 
merchantmen in his harl)Ours, and to compel them 
and their crews to transport troops, ammunition, and 
provisions to certain places on payment of freight in 
advance.- This practhte arose in the Midd l e Ages, 
and was made much use of by Loins Xiy, 

To save the vessels of tlieir subjects from seizure under 
the right of angary, State.s l iegan in the seventeentli 
century to conclude treaties by whicli they renounced 
such right with regard to eacli other’s ■vessels. There- 
by the right came into disuse during the eiglrteentli 
(■;entury. Many writers'* assert, irevertheless, that it 
is not obsolete, and might be exercised even to-day. 
Jhit I doubt whether tlie Powers would concede to 
one another the exercise of such a right. The fact, 
tliat no ca.se happened in the nineteenth century and 
that International liaw with regard to rights and 
duties of neutrals has become much more developed 


‘ The term an g aria ^ which transport, 
in medieval Latin means - Sel dbove, §§ 40 and 102. 

Htation^ is a derivation from the ^ See, for instance, Phillinioro 
Greek term ayyufws for messen- III. § 29; Calvo^ III. § i-/ 7 ’ 
f'er. Jus nngariae would there- Heifter, § 150; Forcls, § 4^* 
fore literally mean a right of 
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during the eighteenth and nineteenth centuries, 
would seem to justify the opinion that such angary 
is now obsolete.^ 

365. In contradistinction to this obsolete right Tho 
to compel neutral ships and their crews to render Ki^tuoi 
certain services, the modern right of angary consists Angary, 
in the righ t pf belligerents to make use of, or destroy 
in case of necessity, for the purpose of offence and 
defence, neutral property on tlieir own or on enemy 
territory or on the Open Sea. If property of sulijects 
of neutral StatS is' i’estexl with enemy character,^’ 
it is not neutral property in the strict sense of the 
term neutral, and all j-ules respecting appropriation, 
utilisation, and destruction of enemy pioperty 
obviously apply to it. The objecit of the right of 
angary is such property of subjects of neutral States 
as retains its neutral character from its temporary 
position on belligerent territory and whicli therefore is 
not vested witli enemy character. jVII sorts of neutral 
property, whether it consists of vessels or other 
means of transport, or arms, ammunition, provisions,! 
or other personal property, may be the oliject of} 
tlie right of angary, provided the articles coneeruedj 
are serviceable to military ends and wants. The 
conditions under which the right can be exercised 
are the same as those under which private enemy 
property can be utilised or destroyed, but in every 
<jase the neutral owner must be fully indemnified.' 

' See Article 39 of the “ Be^le- See above, § 92. 
nient sur le regime legal des ’’ Thus in 1870, during the ? 
tievives . . . dans lea ports Franco-German War, the Ger- 
<^trangers ” adopted by the Insti- mans seized hundreds of Swiss 
tiite of International L^w (Annu- and Austri«an railway carriages 
atre, XVII. 1898, p. 272) : “ Le in France and made use of them 
droit d’angarie est supprinnft, soit for military purposes, 
eu temps de paix, soil? en temps * Sec article 6 of U.S. Xaval Lf i/.: 
do guerre, quant aux na vires Wav Code: — “ If military necessity 
tieutres.” should require it, neutral vessels ^ ' 
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A remarkable case happened in 1871 during the 
Franco-German War. The Germans seized some 
British coal- vessels lying Iti the river Seine at 
Duclair, and sank them for the purpose of prevent- 
ing French gunboats from running up the river. On 
the intervention of the British Government, Count 
Bismarck refused to recognise the duty of Germany 
to indemnify the owners of the sunk vessels, although 
lie agreed to make indemnification. 

However, it may safely lie maintained that a duty 
to pay indemnities for any damage done by exerinsing 
the right of angary must nowadays be rei'oguised, 
since articles 52 and 53 of the Hague liegula- 
itions stipulate tlie payment of imlemnities for the 
I utilisation of pj-ivate enemy railway plant, vessels, 
I telephones, telegraphs, arms, and all kinds of war 
i material, and, further, the payment, or at least the 
giving of a rei'eipt, for reipiisitions. the 

immunity of private enemy property is recognised, 
khat of private neutral property must certainly be 
|i'e(;ognised also. 

It should be mentioned that articde 54 of the 
Hague Hegulations, enacting “ the plant of railways 
coming from neutral States, whether the pi’operty of 
these States, or of companies, or of private persons, 
shall lie sent bacjk as soon as possible,” indirectli' 
recognises the right of angaiy, since it does not pro- 
hiliit the use of neutral plant, but only requests it 
to be sent back as soon as possible. And that 
eventually indemnities must be paid for it, follows 

found within the limits of belligc- should, if practicable, be a.^rcod 
rent authority may be seized and upon in advance with the owner 
destroyed, or otherwise used for or master of the vessel ; due re- 
military purposes, but in such gard must be liad for treaty 
cases the owners of the neutral stipulations tipon these matters.” 
vessels must be fully recompensed. Bee also, Holland, AS^ar, No. 24. 
The amount of the indemnity 
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indirectly out of the second part of article 53 of the 
Hague Eegulations. 

§ 366. Whatever the extent of the right of angary 
may be, it does not derive from the law of neuti'ality. 
The correlative duty of a belligerent to indemnify 
the neutral owner of property appropriated or des- 
troyed by tlie exercise of the right of angary does 
indeed derive from the law of neutrality. But tlie 
right of angary itself is rather a right deriving from 
the law of war. As a rule this law gives, under 
(rertain circumstances and (conditions, the riglit to 
a belligerent to appropriate enemy property oidy, 
but iihd^er other circumstances and comlitiohs, and 
exceptioiiairy. It lll{ewi,se gives a belligerent the right 
to appropriate and destroy neutral property. 

§ 367. Those Continental writers win.) do not re- 
cognise the existence of so-called condit ional contra- 
band maintain that, according to the right of angary, 
ever}’ belligerent has a riglit to stop all such neutral 
vessels as carry provisions and other goods with a 
hostile destination, and to seize such goods op pay- 
ment of indemnities. 'I'he [loint will be discussed 
below in 406. 
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I 


Cc)N(;Ki’'rioN OF 

Grotius, II L c. i, § 5 — Bynkcrshock, Qiiaest. jur. publ. I. c. 2-15 
V'attol, III. § 117 — Hall, §§ 233, 237 266- -Lawrence, §§ 269 276 
— Miunc, pp. 107 109 — aVlanning, i>p. 400-412 — Phillimoro, 111 . 
§§ 285 321 — Twiss, II. §§ 98 120 — Hiilleck, II. pp. 182-213- ■ 
Taylor, §§ 674- 684 — AValkcr, §§ 76 -82— Wharton, III. §§ 359 365--- 
Wheaton, §§ 509 523--Bhintschli, §§ 827 840 -Hefiler, §§ 154 157 
— Geft’cken in Holt/.cnclorfi^ IV. pp. 738-771- -IJllmann, § i*)4 — 
Lonlils, Nos. 1608-1659 — Hespagnet, Nos. 617-637 — I’ratlier- 
Fodort', VI. Nos. 2676-2679 — Bivier, II. pp. 288-298 — Caivo, V, 
§§ 2827--2CP8 — Fiore, HI. Nos. 1606-1629 — Miirtcns, IT. § 124— 
rill|pt, pp. 129 144 — Klcen, I.§§ 124-139 — Ortolan, II. pp. 292 336 
nautctciiillc, II. pp. 189 288— Gessner, pp. 145 227 — rerels, §§ 48- 

51 — Testa, pp. 221 229— Dupuis, Nos. 159 198 Boeck, Nos. 670 

726 — Holland, Prize Law’, §§ 106 140— U.S. Nkval War Codc» 

artic'les 37 43 — Hargrave Deane, “The Law of Blookado ” (1S70)- 

Faiichille, “Du bloous maritime” (1882) — Caniazza-Ainari, “Del 
blocco maritimo ” {1897) — Fremont, “ De la saisie des navires en 
eas do bloeus ” (1899) — Guynot-Boissierc, “ Du blocus maritime ’ 
{1899) — §§ 35 44 the “Beglemcnt international dcs priscii 

maritimes ” (Aiinuaire, IX. 1887, p. 218) adopted by the Institute 
of International Law. 

368. Blockade is the blo(‘kiiig of the approach 
to the enemy coast or a part of it by meii-of-war ^ for 

^ When in j86i, during the to be no doubt — see below, § 3}>o 
American Civil War, the Federal — that such a stone -blockade 
Government blocked the harbour not a blockade in the ordinary 
of Charleston by sinking ’ships sense of the term, and that neutral 
laden with stone, the question ships cannot be seized and con- 
arose whether a so-callea stone- fiscated for having attempted 
blockade is lawful. There ought ogress or ingress. But, on the 
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the purpose of preventing ingress and egress of 
vessels of all nations. Through blo(;kading a coast 
a belligerent endeavours to intercept all intercourse, 
and especially commercial iaitercourse, by sea between 
the coast and the world at large. Although blockade 
is, as shown above in §§ 1 73 and 1 74, a means of war- 
fare against the enemy, it concerns neutrals as well, 
because the ingress and egress of neutral vessels are 
thereby interdicted and may be punished. 

Blockade in the modern sense of the term is an 
institution which could not develop ' before neul rality 
was in some form a recognised institution of tlie 
Law of Nations, and before the freedom of neutral 
commerce was in some form guaranteed. But it took 
several hundred years for the institution of blockade 
to reach its present condition, since*, until the begin- 
ning of the Tuneteenth century, belligerents frequently 
\nade use of so-called paper blockades, which are no 
longer valid, a blockade now being binding (udy if 
ellective. 

It is on account of the practical impoi'tance of 
blockade for the interests of neutrals that the matter 
i's more conveniently treated togetlier with neutrality 
than together with war. And it must be emphasised 
tlrat blockade as a means of warfare must not be 
confounded with so-called pacific blockade, which is 
a means of {■ompulsive settlement of State diflerences. 

“■§ 369. A blockade is termed strategic if it forms 
part of other military operations direaded against the 
coast which is blockaded, or if it is declared in order 

otliar haiif], thoro ought to be no ilaiigcr of being wrccteil. Hee 
flonbt either that this mode of AVliarton, Ilf. § 361 a; Fauchillp, 
obstructing an enemy port is as Blocus, pp. 143-145 ; Percls, § 35, 
lawtul as any other moans of p. 187. , 
sea warfare, provided the blocking ' It datc.s from the end of the 
of the harbour is made known so sixteenth century; see Fiiuchilk', 
that neutral vessels can avoid the lUoeiis, pp. 2-6. 
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to cut off supply to enemy forces on shore. In con- 
tradistinction to blockade strategic, one speaks of a 
commercial bloi:kade, when a blockade is declared 
simply in order to cut off the coast from intercourse 
with the outside wojld, although no military opera- 
tions take place on shore. That llockades commercial 
are, according to the {)rcseut rules of International 
Law, as legitimate as blockades strategic, ‘ is gene- 
rally not denied. But several Avriters ' maintain that 
blockades purely (-ommercial ought to be abolished 
as not in accordance with the Iguaranteeti freedom 
of neutral commer(;e during war. 

§ 370. A blockade is reallj- in being when vessels 
of all nations are interdicted and pievented from 
egress or ingress. Blockade as a means of warfare is 
admissible only in the ibi’m of a imirerml blockade. 
If the blockading belligerent waive to. allow' the i)igress 
or egress of vessels of one nation, no blockade would 
exist." 

On the other hand, provided a blo(ikade is uni- 
versal, a special licence of ingress or* egress' may i)e 
given to a special vess(il and for a particular purpose, 
and men-of-war of all luiutral nations maybe allowed' 
to [)ass to and fro unhindered. Thus, Avhen during 
the American Civil War the Federal Gbvernment 
blockaded the coast of the Coiifederate States, neu- 
tral men-of-Avar Avere not prevented from .ingress 
and egress. But it must l)e specially observed that 
a belligerent has a right to prevent neutral men-of- 
war from passing through the line of Iffockade, and 
it is totally A\dthin ,i|^s discretion whether or not he 
Avill admit or exclude such men-of-Avar. 

§ 371. As a rule a blockade is declared for the 

* See Hall, § 233. Franciska, Spinks, 287. Soc also 

“ The Kolia, 6 Eob. 364 ; the below, § 382. 
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purpose of preventing ingress as well as egress, niociwik 
But sometimes only the egress or only the ingress is 
prevented. In such cases one speaks of “ Blockade 
outwards ” and of “ Blockade inwards ” respectively. 

Thus the blockade of the mouth of the Danube 
declared by the Allies in 1854 during the Crimean 
War was a “ blockade inwards,” since the only pur- 
pose was to prevent supply of the Russian Army 
from the sea.^ 

§ 372. It is sometimes asserted^ that only ports, What 
or even only^fortifieU ports, can be blockaded, but 
the practice’bf the States shows that single ports and 
portions of an enemy coast as well as the whole of 
the enemy coast can be blockaded. Thus during 
the American Civil War the whole of the coast of 
the Confederate States to the extent of about 2,500 
nautical miles was blockaded. And it must be 
specially observed that such ports of a belligerent as 
are in the hands of the enemy may l)e the object of 
a blockade. Thus during the Franco-German War 
the French blockaded ^ their own ports of Rouen, 

Dieppe, and* Fecamp, w'hich were occupied by the 
Germans. 

§ 373. It is a moot question whether the mouth Blockade 
of a so-called international river may be the object 
of a blockade, in case not all the riparian States 
are belligerents. Thus, when in 1854, during the 
Crimean War, the allied fleets of Great Britain and 
France blockaded the mouth of the Danube, Bavaria 
and WUrtemberg, which remained neutral, protested. 

When in 1870 the French*' blockatled the whole of 
the German coast of the North Sea, they exempted 

*«' 1 1 Moore, P.C. blocus, d’apr^s la raison et I’asage 

lie tons les peuples polices, n’est 

Napoleon I. nmintainedin his applicable qu'aux places fortes.’^ 
merlin Decrees: “Le droit de ^ See Fauchillc, Blocus, p. i 6 i. 

VOl, II. 0 D 
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the mouth of the river Ems, because it runs partly 
through Holland. And when in 1863, during the 
blockade of the coast of the Confederate States, the 
Federal cruiser “ Vanderbilt ” captured the British 
vessel “ Peterhoff” * destined for Matamaros, on the 
Mexican shore of the Kio Grande, the American 
Courts released the vessel on the ground that trade 
with Mexico, which was neutral, could not be pro- 
hibited. 

§ 374. The question has been raised in what way 
blockade, which vests a belligerent with a certain 
jurisdiction over neutral vessels and which has detri- 
mental consequences for neutral trade, could l)e 
justified.^ Several writers, following Hautefeuille,^ 
maintain that the establishment of a blockade by a 
])elligerent stationing a number of men-of-war so as 
to block the approach to the coast includes conquest 
of that part of the sea, and that such conquest justi- 
fies a belligerent in prohibiting ingress and egress of 
vessels of all nations. In contradistinction to this 
artificial construction of a conquest of a part of the 
sea, some writers * try to justify blockade by the 
necessity of war. I think, however, no special justi- 
fication of blockade is necessary at all. The fact is 
that the detrimental consequences of blockade for 
neutrals stand in the same category as the many 
other detrimental consequences of war for neutrals. 
Neither the one nor the other need be specially justi- 
fied. A blockade interferes indeed with the recog- 
nised principle of the freedom of the sea, and, further, 
with the recognised freedom of neutral commerce. 

• 5 Wallace, 49. See Fauohille, 1 3-36. 

Bloous, pp. 171-183; PhiUimore, See Ilautefeuille, II. pp. 190- 
III. § 293A; HallJ 266; Bivier, 191. 

II. p. 291. * See Geesner, p. 15 1; Blunt- 

-The matter is thoroughly schli, § 827 ; Martens, 11. § 124. 
treated by Fauchille, Blocus, pp. 
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But all three have developed together, and when the 
freedom of the sea in time of peace and war, and, 
farther, when the freedom of neutral commerce 
became generally recognised, tlie ex(;eptional restric- 
tions of blockade became at the same time recognised 
as legitimate. 


11 

Establishment oe Blockade 

Bee the literature quoted above at the commencement of § 368. 

§ 375- declaration of blockade being “a high' 
act of sovereignty ” and having far-reaching conse- 
quences upon neutral trade, it is generally recognised 
not to be in the discretion of a commander to esta- 
blish blockade without the authority of his Govern- 
ment. Such authority may be granted purposely for 
a particular blockade, the Government ordering the 
commander of a squadron to blockade a cei-tain port 
or coast. Or a Government may exjiressly delegate 
its power to blockade to a commander for use at his 
discretion. And if operations of war take place at 
great distance “ from the seat of Government and a 
commander finds it necessary to establish a blockade, 
the latter may become valid through his Government 
giving its immediate consent after lieiug informed of 
the act of the commander. And, further, the powers 
vested in the hands of the supreme commander of a 
Heet are supposed to include the authority to esta- 
blish a blockade in case he finds it necessary, pro- 
vided that his Government acquiesces as soon as it 
is informed of the estabhshment of the blockade.^ 

‘ The Henrik and Maria, i Hob. As regards the whole matter, 
146 , see Hanclullc, Ihoous, pp. 68-73. 

’ The Bella, 6 Bob. 364. 
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§ 376. A blockade is not in being ipso facto by 
the outbreak of war. And even the actual blocking 
of the approach to an enemy coa.st by belligerent 
men-of-war need not by itself mean that the ingress 
and egress of neutral vessels are to be prohibited, since 
it 7 nay take place for the purpose of preventing the 
egi’ess and ingress of enemy vessels only. Continental 
writers consider, therefore, notification essential for 
the establishment of a blockade. English, American, 
and Japanese writers, however, do not hold notificia- 
tion essential, although they consider knowledge of 
the existing blockade on the part of a neutral vessel 
to be necessary for her condemnation for breach of 
blockade.^ 

But although they hold notification essential for 
the establishment of blockade. Continental writers 
differ with regard to the kind of notification that is 
necessary. kSome writers maintain that three dif- 
ferent notifications must take place — namely, first, a 
local notification to the authorities of the blockaded 
ports or coast; secondly, a diplomatic or general 
notification to all maritime neutral States by the 
blockading belligerent ; and, thirdly, a special notifi- 
cation to every approaching neutral vessel. Other 
writers ^ consider only diplomatic and special notifi- 
cation essential. Again others maintain that special 
notification to every approaching neutral vessel is 
alone required, although they recommend diplomatic 
notification as a matter of courtesy. 

As regards the practice r)f States, it is usual for 
the commander establishing a blockade to send a 

^ See below, § 384. Gessner, p. 181. 

See, for instance, Kleon, I. ' See, for instance, IIantefoiiille> < 
5 131. II. pp, 224 and 326; Calvo, V. 

^ See, for instance, Blnntschli, §2846; Fauchille, pp. 219-221. 

§§ 831-832; Martens, II. § 124, 
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declaration of blockade to the authorities of the 
blockaded ports or coast and the foreign consuls 
there. It is, further, usual for the blockading 
Government to notify the fact diplomatically to 
all neutral maritime States. And some States, as 
France and Italy, order their blockading men-of-war 
to board every approaching neutral vessel and notify 
her of the establishment of the blockade. But Great 
Britain, the United States of America, and Japan do 
not consider notifi.c.ation essential for the institution 
of a blockade. They hold the simple fact alone that 
the approach is blocked, and the egress and ingress 
of neutral vessels are actually prevented, to be suffi- 
cient to make the existeiu'e of a blockade known, 
and, when no diplomatic notification has taken place, 
they do not seize a vessel for breach of blockade 
wffiose master had no actual notice of the existence 
of the blockade. English,' American,“ and Japanese ^ 
practice, accordingly, makes a distinction between a 
so-called de facto blockade on the one hand, and, on 
the other, a notified blockade. 

§ 377. As regards ingress, a blockade becomes 
valid from the moment it is established ; even vessels 
in baUast have no right of ingress. But as regards 
egress, it is usual for the blockading commander to 
grant a certain space of time Avithin A\diich neutral 
vessels may leave the blockaded ports unliihdeved. 
No rule exists respecting the extent of such space of 
time, but fifteen days are usually granted.'' 

§ 378. Apart from the conclusion of peace, a 
blockade can come to an end in three diflerent ways. 

^ The Vroiiw Judith, i Bob. article 30. 

ISO, ^ According to U.S. Naval 

" See U.S. Naval War Code, War Code, article 43 » thirty days 
articles 39-40. are allowed “ unless otherwise 

^ See Japanese Prize Law, specially ortlered.” 
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It may, first, be raised by the blockading State for 
any reason it likes, and in this case it is usual to 
notify the end of blo(!kade to all neutral maritime 
States. A blockade may, secondly, come to an end 
through an enemy force driving off the blockading 
squadron or fleet. In such case the blockade ends 
ipso facto by the blockading squadron being driven 
away, whatever their intention to return may be. 
Should the squadi on return and resume the blockade, 
it must be considered as neu', and not simply tlie 
continuation of the former blockade. The third 
ground for the ending of a blo<ikade is its failure for 
any reason to be. edectiN e, a i)oinL whicdi will lx; 
treated below in § 382. 


ni 

EKFKCTIVENJiSS OF BLOCKADE 
See the literature quoted above at the commeiicement of § 368. 

§ 379. Tlifi necessity of efiectiveness in a blockade 
by means of the presence of a blockading squadron 
of sufficient sti’ength to prevent egress and ingress of 
vessels became gradually recognised during the first 
half of the nineteenth century, and it became formally 
enacted as a principle of the Law of Nations through 
the Declaration of Paris in 1856. Eflective blockade 
is the contrast to so-called fictitious or paper block- 
ade, which was frequently practised during the 
seventeenth, eighteenth, and at the begiiming of the 
nineteenth century.^ Fictitious blockade consists in 
the declaration and notification that a port or a coast 
is blockaded without, however, posting a sufficient 
^ See Faiichille, Blocub, pp. 74-109. 
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number of men-of-war on the spot to be really able 
to prevent egress and ingrcvss of every vessel. It was 
one of the principles of the First and the Second Armed 
Neutrality that a blockade should always be effective, 
but it was not till after the Napoleonic wars that this 
principle gradually found general recognition. Now- 
adays such States as have not acceded to the Decla- 
ration of Paris nevertheless do not dissent regarding 
the necessity of effectiveness of blockade. 

§ 380. The condition of effecti\'euess of blockade, 
as defined by the Declaration of Paris, is its mainte- 
nance “ by such a force as is sufiicaent really to 
prevent access to the coast.” Put no unanimity 
exists respecting the requirements of an effective 
blockade according to this definition. Apart from 
differences of opinion regarding points of minor 
interes'I, it may be stated that in the main there are 
two- conflicting opinions. 

According to the one opinion the definition of an 
effective blockade already pronounced by the First 
Armed Neutrality of 1780 is valid, and a bloi'kade 
is effective only when the approach to the coast is 
barred by a chain of men-of-war anchored on the 
spot and so near to one another that the line cannot 
be passed without obvious danger to the passing 
vessel.* This corresponds to the practice of France. 

According to the other opinion, a blockade is effec- 
tive when the approach is watclied — to use tlie words 
of Dr. Lushington ’ — “ by a force suflicient to render 

^ See Hautefeuille, II. p, 194; number of pliips, anti foriiiiii*' pb ifc 
Gessner, p. 179; Kleen, I. § 129; were an arch of circumvallation 
Ilocck, Nob. 676 -681; Dupuis, round the mouth of the prohibited 
Nos. 173-174 ; Fauchille, Blocus, port, where, if the arch fails in 
pp. 110-142. Phillimore, III. § 293 any one part, the blockade itself 
takes up the same standpoint in fiiiis altogether.*^ 
so far as a blockade de facto is ’ In his judgmeat in the case 
concerned : — “ A blockade t/t; facto of the Fr^nciska, Spinks, 287. 
**hould be effected by stationing a 
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the egress and ingress dangerous, or, in other words, 
save under peculiar circumstances, as fogs, violent 
winds, and some necessary absences, sufficient to 
render the capture of vessels attempting to go in 
or come out most probable.” According to this 
opinion there need be no chain of anchored men-of- 
war to expose any vessels attempting to break the 
blockade to a cross fire, but a real danger of capture 
suffices, whether the danger is caused by cruising or 
anchored men-of-war. This is the standpoint of 
theory and practice of Great Britain and the United 
States, and it seems likewise to be that of Gennany 
and several German writers.^ The blockade during 
the American War of the whole coast of the Con- 
federate States of the extent of 2,500 nautical miles 
by four liundred Federal cruisers could, of course, 
only be maintained by cruising vessels ; and the fact 
that all neutral maritime States recognised it as 
effective shows that the opinion of dissenting writers 
has more theoretical tlian practical importance. 

The real danger to passing vessels being the 
characteristic of effectiveness of blo(;kade, it must 
be recognised that in certain cases and in the absence 
of a sufficient number of men-of-war a blockade may 
be made effective through planting land batteries 
within range of any vessel attempting to pass.® But 
a stone blockade, so called because vessels laden ^Mth 
stones are sunk in the channel to block the approachr- 
see above, § 368, note i — is not an effective blockade. 

And it must, lastly, be mentioned that the distance 
of the blockading men-of-war from the blockaded 

' See Perels, § 49 ; BInntschli, Stntes, 5 10. See also Bluntsehli, 
§ 829; Liszt, § 41, IV. ^ 829; Perels, § 49; Gcffclten in 

* The Nancy, i Acton, 63 ; the Holtzenclorlf, IV. p. 750 ; Walker, 
Circassian, 2 Wallace, 135; the Manual, § 78. 

Olinde Bodri^ues, 174, United 
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port or coast is immaterial, as long as the circum- 
stances and conditions of the special case justify 
such distance. Thus during the Crimean War the 
port of Riga was blockaded by a man-of-war 
stationed at a distance of 120 miles from the town 
in the Lyser Ort, a channel three miles wide forming 
the only approach to the gulf.’ 

§ 381. It is impossible to state exactly what 
amount of danger to a vessel attempting to pass is 
necessary to prove an efletitive blockade. It is recog- 
nised that a blockade does not cease to be efiechive 
in case now’ and then a vessel succeeds in passing the 
line unhindered, provided there was so much danger 
as to make her capture probable. Dr. Lushington 
striliingly dealt with the matter in the following 
words : " — “ The maintenance of a blockade must 
always be a question of degree — of the degree oi 
danger attending ships going into or leaving a port. 
Nothing is further from my intention, nor indeed 
more opposed to my notions, than any relaxation of 
the rule that a blockade must be sufficiently main- 
tained ; but it is perfectly obvious that no force could 
bar the entrance to absolute certainty ; that vessels 
may get in and get out during the night, or fogs, 
or violent winds, or occasional absence ; tliat it is 
most difficult to judge from numbers alone. Hence, 
I 4 )elieve that in every case the inquiry has been, 
whether the force was competent and present, and, if 
so, the performance of the duty was presumed ; and 
I think I may safely assert that in no case was a 
blockade held to be void, when tlie blockading lorce 
was on the spot or near thereto, on the ground of 


' The Franciska. Spinks, 287. * In his jvnignjent in the case 

See Hall, § 260, .and Holland, of the Franciska, hpinks, 287- 
Studies, pp. 166-167. , 
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vessels entering into or escaping from the port', where 
such ingress or egress did not take place with the 
consent of the blockading squadron." 

§ 382. A blockade is effective so long as the danger 
lasts which makes probable the capture of such 
vessels as attempt to pass the approach. A blockade, 
therefore, ceases ipso facto by the absence of sucli 
danger, whether the blockading men-of-war are 
driven away, or are sent away for the fulfilment of 
some task Avhich lias nothing to do with the blockade, 
or voluntarily withdraw, or allow the passage of 
vessels in other cases than those which are excep- 
tionally admissible. Thus, when in 1861, during the 
American Civil War, the Federal cruiser “ Niagara," 
which blockaded Charleston, was sent away and her 
place was taken after five days liy the “ Minnesota,” the 
blockade ceased to be efl'ective, although the Federal 
Government refused to recognise this.’ Thus, further, 
when during the Crimean War Great Britain allowed 
Eussian vessels to export goods from blockaded ports, 
and a(;cordingly tlie egress of such v'esseis from the 
blockaded port of Eiga was permitted, the blockade 
of Eiga ceased to be effective, because it tried to 
interfere with neutral commerce only ; the capture of 
the Danish vessel “ Franciska ” “ for attempting to 
break the blockade was, therefore, not upheld. 

On the other hand, practice ^ and the majority of 
writers recognise the fact that a blockade does not 
(•ease to be effective in case the blockading force 
is driven away for a short time through stress of 
weather. English writers, further, deny that a 
blockade loses effectiveness through a blockading 

' Sec Mountague Bernard, Neu- * Spinks, 287. See above, § 370- 

trality of Great Britain during ^ The Coliunbia, i Bob. 154. 

the American Civil War (1870), ^ See Twiss, II. § 103, p. 201, 

pp. 237-239. ^ and riiillimore, III. § 294. 
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man-of-war being absent for a short time for tlie 
purpose of chasing a vessel which succeeded in 
passing the approach unhindered.* 


IV 

IhiKACH OF Blockade 

See the literature quoted above at the comincneeiiiont of § 368. 

§ 383, Jlreacli or violation of blockade is the un- Definition 
allowed ingress or egress of a vessel in si)ite of the 
blfjckade. The attempted Itreach is, as far as pnnish- Biockiule. 
ment is concerned, treated in the same way as the 
consummated breach, but the practice of States differs 
with regard to the question at what time and by 
what act an attempt to break a blockade commences. 

But it must be specially observed that the blockade- 
runner violates International Law as little as the 
contraband carrier. Both (see below, § 398) violate 
injunctions of the belligerent concerned. 

§ 384. Since breach of blockade is. from the stand- NoDieach 
point of the blockading belligerent, a criminal act, 
knowledge on the part of a vessel of the existence of Blockade, 
a blockade is essential for making her egress or 
ingress a breach of blockade. It is for tliis reason 
that Continental theory and practice do not consider 
a blockade established without local and diplomatic 
notification, so that every vessel may Inave, or ma}' 
be supposed to have, notice of the existence of a 
blockade. And for the same reason some States, as 
France and Italy, never consider a vessel to have 
committed a breach of blockade unless a special 
warning was given her before her attempted ingress 

^ bee article 37 of U.S. Naval \Var Code. 
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by one of the blockading cruisers stopping her and 
recording the warning upon her log-book.’ 

British, American, and Japanese practice regarding 
the necessary knowledge of the existence of a blockade 
on the part of a vessel makes a distinction between 
actual and constructive notice, no breach of blockade 
being held to exist \nthout either the one or the 
other.- Actual notice is knowledge acquired by a 
vessel of the existing blockade, whether through a 
direct warning from one of the blockading men-of- 
war or Icnowledge acquired from any other public or 
private source of information. Constructive know- 
ledge is presumed knowledge of the blockade on the 
part of a vessel on the ground either of notoriety 
or of diplomatic notification. The existence of a 
blockade is always presumed to l)e notorious to 
vessels within the blockaded ports, but it is a question 
of fact whethei’ it is notorious to otlier vessels. And 
knowledge of the existence of a blockade, is always 
presumed on the part of a vessel in case sufficient 
time has elapsed since the home State of the vessel 
has received diplomatii; notification of the blockade, 
so that it could inform thereof all vessels sailing 
under its flag, whether or not they have actually 
received, or taken notice of, the information.’’ 

§ 385. The practice of the States as well as tlie 
opinions of writers differ much regarding such acts of 
a vessel as constitute an attempt to break blockade. 

(1) The Second Anned Neutrality of 1800 intended 
to restrict an attempt to break blockade to the 
employment of force or ruse by a vessel on the line 

' See above, § 376. ‘ The Vrouw Judith, l Rob. 

- See Holland, Prize Law, 150; the Neptunus, 2 Rob. no; 

107,114-127; U.S. Naval War the Calypso, 2 Rob. 298; the 
Code, article 39; Japanese Prize, Neptunus, 3 Rob. 173; the 
Law, o.rticle 30. Hoffiuirifi:, 6 Rob. U2. 
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of blockade for the purpose of passing through. 
This is, on the whole, the practice of Fiance, which 
moreover, as stated before, requires that the vessel 
shall previous to the attempt have received special 
warning from one of the blockading men-of-war. 
Many writers ^ take the same standpoint. 

(2) The practice of other States, as Japan, approved 
by many writers,^ "oes beyond this and considers it 
an attempt to break blockade for a vessel, with or 
without force or ruse, to endeavour to pass the line 
of blockade. This practice frequently sees an 
attempt complete in the fact that a vessel destined 
for a blockaded place is found anchoring or cruising 
near the line of blockade. 

(3) The practice of Great Britain and the United 
States of America goes farthest, since it considers it 
an attempted breach of blockade for a vessel, not 
destined according to lier ship papers for a blockaded 
port, to be found near it and steering for it, and, 
further, for a vessel destined for a port the blockade 
of which was diplomatically notified to start on her 
journey knowing that the blockade has not yet been 
raised, except, “ when the port from which the 
vessel sails is so distant from the scene of war as to 
justify her master in starting with a destination 
known to be blockaded, on the chanc;e of finding that 
the blockade has been removed, and, should that not 
pi’ove to be the case, with an intention of changing 
her destination.”^ This practice, further, applies 

^ See' Hautefeuille, IL p. 134; couoeruing Naval Pmes, and 
Kleen, I. § 137; Gcssner, p. 202; article 31 of the Japanese Naval 
Dupuis, No. 185 ; Fauchille, Prize Law. 

Blocus, p. 322. ’ Hee Holland, Prize Law, i 133, 

* See Bluntschli, § 835 ; Perels, and U.S. Naval War Code, 
§ 5 * ; OeffckeninHoltzenaorff,IV. article 42; the Betsy, i Bob. 
P‘ 763 ; Bivier, II. p. 43 r . See also 332. 

S 25 of the Prussian liegulationa 
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the doctrine of continuous voyages ^ to blockade, for 
*it considers an attempt of breach of blockade to 
have been committed by such vessel as, although 
ostensibly destined for a neutral or an unblockaded 
port, is in reality intended, after touching there, to 
go on to a blockaded port.^ 

(4) During the Civil War the vVmerican Prize Courts 
carried the practice further by condemning such 
vessels for breach of blockade as knowingly carried 
to a neutral port cargo which was ultimately destined 
for a blockaded port, and by condemning for breach 
of blockade such cargo, without the vessel, as was 
idtimately destined for a blockaded port, the carrying 
vessel being ignorant of this ulterior destination of 
the cargo. Thus the “ Bermuda,” ^ a British vessel 
with a cargo, part of which was, in the opinion of the 
American Courts, ultimately destined for the block- 
aded ports of the Confederate States, was seized on 
her voyage to the neutral British port of Nassau, in 
the Bahama Islands, and was condemned for breach 


* The so-calJed doctrine of con- 
tinuous voya;^'es dates from the 
time of the Anglo-French wars at 
the end of the eighteentlj century, 
and is connected with the appli- 
cation of the so-called rule of 1756. 
(ISee above, § 289.) Neutral 

vessels engaged in French and 
Spanish colonial trade, thrown 
open to them during the war, 
sought to evade seizure by British 
cruisers and condemnation by 
British Prize Courts, according to 
the rule of 1756, by taking their 
car»o to a neutral port, landing it 
and paying import duties there, 
and then re-lading it and carrying 
it to the mother country of tlio 
respective colony. Thus, in the 
case of the “ William ” (5 Bob. 
385), it was proved that this 
neutral vessel took a cargo 


from the Spanish port La Guira 
to the port of Marblehead in 
Massachusetts — the United States 
being neutral — landed the cargo, 
paid import duties there, then 
took in the chief part of this cargo 
besides other goods, and sailed 
after a week for tVic Spanish port 
of Bilbao. In all such cases the 
British Prize Courts considered 
the voyages from tiie colonial port 
to the neutral port and h'om there 
to the enemy port as one coii- 
tinuoue voyage and confirmed the 
seizure of the ships concerned. 
See Beuiy, Th^'orie de la con- 
tinuautc du voyage en matiere dc 
blocus et de conttebando (1902). 

- See Holland, Prize Law, § I34* 
The James Cook, Edwards, 261. 

^ 3 Wallace, 514. 
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of blockade by the American Courts. The same 
happened to the British vessel “ Stephen Hart,” ^ whiclv 
was seized on her voyage to tlie iieutral port of 
Cardenas, in Cuba. And in the famous case of 
the “ Springbok,” “ a British vessel also destined for 
Xassau, in the Bahama Islands, which was seized on 
her voyage to this neutral British port, the cargo 
alone was finally condemned for breach of blo('kade, 
since, in the opinion of tlie Court, the vessel was not 
cognisant of the ulterior destination of the cargo for 
a blockaded port. The same happened to the cargo 
of the British vessel “Peterhofi”’® destined for the 
neutral port of Matamaros, in Mexico. The British 
Government declined to intervene in favour of the 
British owners of the respective vessels and cargoes.'* 

It is true that the majority of authorities '* assert 
the illegality of these judgments of the American 
Prize Courts, but the fact that Great Britain recognises 
as correct the principles which are the basis of these 
judgments will probably have the consequence that 
they will in future be applied l)y British as well as 
foreign Prize Courts. The whole matter calls for an 
international agreement of the members of the Family 
of Nations. 

§ 386. Although blockade inwards interdicts in- when 
gress to all vessels, if not espe(nally licensed, neces- nof con ”' 
sity makes exceptions to the rule. Whenever a 

Blockade. 

3 Wallace, 559. more, III. § 398 ; Twiss, BeJIi- 

^ 5 Wallace, 1. gerent Eight on the High Sous 

' 5 Wallace, 28. (1884), p. 19; Hull, § 263 ; Gess- 

See Parliamentary Papers, ner, Kriegfiihrcnde und neiitrale 

Miscellaneous, N . 1 (1 900) “ Corre- Maxdite ( 1 877), pp. 95 - 1 00 : Blunt' 
spondence regarding the Seizure scidi, § 835 ; Perels, §51; Fauchille, 
of the British Vessels Springbok pp. 333 ~ 344 J Ullmann, § 154, 
and Peterhotr by the United p. 331, note 6; Martens, II. ^ 124. 

States Cruisers in 1863.*’ See also Wharton, III. § 362, 

] See, for instance, Holland, p. 401. 

I^rize Law, p. 38, note 2 ; Philli- 
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vessel is by need of repairs,* stress of weather,^ want 
of water ^ or provisions, or upon any other ground 
absolutely obliged to enter blockaded port, such 
ingress does not constitute a breach of blockade. 

On the other hand, according to the British 
practice at least, ingress does not cease to be breach 
of blockade if caused by intoxication of the master 
ignorance ® of the coast, loss of compass,® endeavour 
to get a pilot, ^ and the like, or an attempt to ascer- 
tain ** whether the blockade was not raised.® 

§ 387. There are a few cases of egress which are, 
according to British and most other States’ practice, 
not considered breaches of blockade outwards.*® Thus, 
a vessel that was in the blockaded port before the 
commencement of the blockade ** may sail from this 
port in ballast, as may a vessel that entered during 
a blockade either in ignorance of it or with the 
permission of the blockading squadron.*- Thus, 
further, a vessel the cargo of which was put on 
board before the commencement of the blockade 
may leave the port afterwards unhindered.*^ Thus, 
again, a vessel obliged by absolute necessity to enter 
a blockaded port may afterwards leave it unhindered. 
And a vessel employed by the diplomatic envoy of a 
neutral State for the exclusive purpose of sending 
home from a blockaded port distressed seamen of his 
nationality may also pass unhindered.*'* 

The Charlotte, Etl wards 252. §§ 135-136. 

The Fortuna, 5 Rob. 27. See Holland, Pri;!0 Law, 

The Hiirtigo Hanno, 2 Bob, § 130; Twiss, 11. § 113; Philli' 
124. more, IIT. § 313. 

The Shepherdess, 5 Bob. 262. ” The Frederick Moltke, i Bob. 

The Adonis, 5 Rob. 256. 86. 

The Elizabeth, Edwards, 198. The Juno, 2 Rob. 1 16. 

The Neutralitet, 6 Rob. 30. The Vrouw Judith, i Rob. 

The 8pes and Irene, 5 Rob. 150. 

76. The Rose in Bloom, i Pod- 

Bee Holland, Prize Law, son, 55* 
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§ 388. A breach of blockade can only be com- 
mitted by passing through the blockaded approach. 
Therefore, if the maritime approach to a port is 
blockaded from which an inland canal leads to an- 
other uriblockaded port of the enemy or to a neutral 
port, no breach of blockade is committed through 
the egress or the ingress of a vessel passing such 
canal for the purpose of reaching tlie blockaded 
port.’ 


V 

CONSRQUKNCKS OF llftFAJat O!’ MlocKADK 

See the literature quoted above at the commencement of § 368, 

§ 389, It is generally recognised that a vessel 
may be captured for a breach of blockade in delicto 
only, that means, during the time an attempt to 
break it, or the breac.h itself, is committed. But here 
again practice as well as theory differ much, since 
there is no unanimity with regard to the extent of 
time during which an attempt of breach and the 
breach itself can be said to be actually continuing. 

(1) It has already been stated above in § 385 that 
it is a moot point when an attempt to break a block- 
ade can be said to be continuing, and that according 
to the practice of Great Britain and the United 
States such attempt is already to be found in the fact 
that a vessel destined for a blockaded port is starting 
on her voyage. It is obvious that the controversy 
bears upon the question from what point of time a 
blockade-running vessel must be considered in delicto. 

(2) But it is likewise a moot point when the period 

^ The Stcrt, 4 Bob. 65. See PhilHmorr, III. § 314. 

VOI 4 . IL 15 K 
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of time comes to an end during which a blockade- 
running vessel may be said to be in delicto. Accord- 
ing to Continental theory and practice, such vessel 
is in delicto only as long as she is on the spot of the 
line of blockade, or, having fled from there, as long 
as she is pursued by one of the blockading cruisers. 
On the other hand, according to the practice of Great 
Britain ’ and the United States,^ a blockade-running 
vessel is held to be in delicto as long as she has not 
completed her voyage from the blockaded port to the port 
of her destination and back to the port from which she 
started originally., the voyage out and home being 
considered one voyage. But a vessel is held to be 
m delicto as long only as the blockade continues, 
capture being no longer admissible in case the block- 
ade has been raised or has otherwise come to an end. 
Penalty § 390. Capture Ijeiug effected, the blockade-runiier 
forBrcaeh brought before a Prize 

Blockade. Oourt. For this purpose the crew may be tem- 
porarily detained, as they will have to serve as 
witnesses. In former times the c/rew could be im- 
prisoned, and it is said that even capital ® punishment 
could have been pronounced against them. But 
since the eighteenth century this practice has been 
abandoned, and nowadays the crew cannot even 
be made prisoners of war, but must be released as 
soon as the Prize Court has pronounced its verdict;* 
The only penalty which may be pronounced is con- 
fiscation of the vessel and the cargo. But the practice ’’ 
of the diflerent States differs much concerning the 
penalty for breach of blockade. 

‘The Welvaart van Pilkw, publ., I. e. ii. 

2 Rob. 128; General Hamilton, * See Calvo, V. §§ 2897-2898* 

6 Rob. 6i. U.S. Naval War Code, article 45* 

See D.S. Naval War Code, " See Fauohille, llloons, pp* 
article 44. 357-3941 Gessner, pp. 210-214! 

’ See Bynkorshoek, Quaost. jur. Perels, § 51, pp. 276 278. 
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According to British and American practice, con- 
fiscation of both vessel and cargo takes place in case 
the owners of the vessel are identical with those of 
the cargo. In case vessel and cargo have not the 
same owners, confiscation of both takes place only 
when either the cargo consists of contraband of war 
or the owners knew of the blockade at the time 
the cargo was shipped for the blockaded port.^ And 
it matters not whether the captured vessel which 
carries the cargo has herself actually passed through 
the blockaded line, or the breach of blockade was 
effected through a combined action of lighters and 
the vessel, the lighters passing the line and dis- 
charging the cargo into the vessel near the line, 
or vice versd? 

The cargo alone was confiscated according to the 
judgments of the American Prize Courts during the 
Civil War in the case of the “ Springbok ” and in 
similar cases ^ when goods ultimately destined for 
a blockaded port were sent to a neutral port on a 
vessel whose owners were ignorant of this ulterior 
destination of the goods. 

^ The Merourius, i Rob. 8o; P.C. i68. See Phillimore, III. 
Columbia, i Rob. 154; Alex- §§318-319. 
ttnder, 4 Rob. 93 ; Adonis, 5 The Maria, 6 Bob. 201. 

Rob. 256; Exchange, Edwards, ^ See above, § 385 (4). 

39 • Panaghia Rhombia, 1 2 Moore, 
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CoNcurTioN OK Contraband 

Grothis, ITT. c. i, § 5 — Bynkershoek, Quaest. jur. pubk I. cc. TX-XII 
* — Vattel, ITT. §§ 111-113 — Hall, §§236-247 — Lawrence, §§ 277- 281 
— Maine, pp. 96-122 — Manning, pp. 352 399 — Phillimore, IH 
§§ 226-284 — Twiss, II. §§ 121-151 — Ilalleck, IT. pp. 214-238 — 
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Perels, §§ 44-46 — Testa, pp. 201-220 — Lawrence, War, pp. 140 
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ner, “Do la saisie des batiments neutres,*’ 2 vols. (1759) — Valin, 
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tenrs, les prises, et surtout les reprises” (1795) — Lainpredi, “ Del 
commercio dei populi neutraii in tempo di guerra” (1801) — Tetene, 
“ Considerations sur les droits reciproques des puissances bollig^^* 
rantes et des puisseinces neutres sur iner ” (1805) — Pistoye et 
Duverdy, “ Traits des prises maritimes,” 2 vols. (1855) — Moseley. 
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of Nations affecting Commerce during War ” (1863) — Lehniann, 
“ Die Zufuhr von Kriegseontrebandowaren, etc.*’ (1877) — 
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(1893) — Vossen, “Die Kontrebande des Krieges” (1896) — Man- 
ceaux, “ De la contrebande de guerre” (1899) — Brochet, “ Do la 
contrebande de guerfc ” (1900) — Hirsch, “ Kriogseontrebando und 
vorbotene Transportd^' in Kriogszeiten ” (1901)— Pincitore, “II con* 
trabbando di guerra ”(1902) — Knight, “ Des ^tats neutres au point 
de vue do la contrebande de guerre” (1903) — Wiegner, “Die 
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655— Klecn in R.I., XXV. (1893), pp. 7, 124. 209, 389, and XXVI. 
pp. 314-217 {1894) — Bar in B.I., XXVI. (1894), pp. 401-414 — 
Brocher de la Flochore in R.I., 2nd ser. I. (1899), pp. 337-353— 
Fanchille in R.G., IV. (1897), pp. 297 -323— Klecn in K.G., XI. 
(1904), pp. 353-362 — Gover in the “Journal of the Society of 
Comparative Legislation," new scries, II. (1900) pp. 118-130. 

391. The term contraband derives from the 
Italian “contrabbando,” whicli, itself deriving from the 
Latin “ contra ” and “ bannum ” or “ bandum,” means 
“ in defiance of an injunction.” Contraband of \tar is 
the designation of such goods as are interdicted by 
either belligerent to be carried to the enemy 011 die 
ground that they enable the latter to carry on the war 
with greater vigour. But thi,s definition is only a 
Ibnnal one, as it does not say what kinds of goods 
belong to the class of contraband. This point is 
indeed, and always was, much controverted. The 
matter still stands as Grotius explained it. Although 
he does not employ the term contraband, he treats of 
the matter. He ' distinguishes three different kinds of 
articles. Firstly, those which, as arms for instance, 
can only be made use of in war, and which are, there- 
fore, always contraband. Secondly, those, as articles 
of luxury, which can never be made use of in war 
and which, therefore, are never contraband. Thirdly, 
those which, as money, provisions, ships, and articles 
of naval equipment, may be made use of in war as 
well as in peace, and which are on account of their 
ancipitous use contraband or not according to the 
circumstances of the case. In spite of Bynkershoek’s 
decided opposition “ to this distinction of Grotius, the 

Grotius, III. c. I, § 5; — meatus, imves, et quae navibus 
ount res quae in bello tantum adsunt. . T » Iii tertio illo gcnere 
tabent, ut arma : sunt quae usus ancipitis, distinguendus crit 
111 bello nullum habent usuiu, ut belli status. . . 
quae voluptati inscrviunt : sunt ' ' Sec Bynkershock, Quaest. jur. 
quae eb in bello et extra bellum publid, I. c. X. 
uaum habent, ut pecuniae, coiii- 
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practice of most belligerents has clown to the present 
clay been in conformity with it. A great many 
treaties have from the beginning of the sixteenth 
century been concluded between different States for 
the purpose of fixing what articles belonging to the 
class of ancipitous use should and what should not be 
regarded as contraband between the parties, but all 
these treaties disagree with one another. And, as far 
as they are not bot^nd by a treaty, belligerents always 
have exercised, and still exercise, their discretion in 
every war accorchng to the special cinuimstances and 
conditions* in regarding or not regarding certain 
articles of ancipitous use as contraband. The en- 
deavour of the First and the Second Armed Neutrality 
of 1780 and 1800 to restrict once for all the number 
and kinds of articles that could be regarded as con- 
traband failed, and the Declaration of Paris of 1 856 
uses the term contraband without any attempt to 
define it.’ 

§ 392. Apart from the distinction between articles 
which can be made use of only in' war and those of 
ancipitous use, two different classes of contraband 
must be distinguished. 

There are, first, articles which by their very 
character are primarily and ordinarily destined to be 
in^de use of in war. In this class are to be reckoned 
pot only arms and ammunition, but also such articles 
of ancipitous use as military stores, naval stores, and 
the like. They are termed absolute contraband. 

There are, secondly, articles which by their very 
character are primarily and ordinarily not destined 
to be made use of in war, but which under certain 

' Although — see above, §§ 173- conoerns neutral commerce 
174 — ^prevention of carriage of is, therefore, more conveniently 
contraband is a means of sea war- treated. together with neutrality- 
fare against the enemy, it chiefly 
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circumstances and conditions may be of the greatest 
use for a belligerent for the continuation of the war. 

To this class belong, for instance, horses, provisions, 
and coal. These articles are termed conditional or 
relative contraband. 

Although all States do not make this distinction, 
they distinguish nevertheless, in so far as they vary 
in their different wars, the list of articles which they 
declare contraband: certain articles, as arms and 
ammunition, being always on the list, other articles 
being considered contraband only then when the 
circumstances of a particular war make it- necessary. 

The majority of writers approve of the distinction 
between absolute and conditional contraband, al- 
though there are several who insist that arms and 
ammunition only and exclusively can be recognised 
as contraband, and that conditional contraband does 
not exist.' The distinction would seem to be im- 
portant not only regarding the question whether or 
not an article is contraband, but also regarding the 
consequences of carrying contraband. - 

§ 393*h- That absolute contraband cannot and need Articles 
not be restricted to arras and ammunition only and 
exclusively becomes obvious, if the fact is taken into 
consideration that other articles, although of anci- 
pitous use, may be as valuable and essential to a 
belligerent for the continuance of the war as arms 
and ammunition. The necessary machinery arid 
material for the manufacture of arms and ammuni- 
tion are almost as valuable as the latter themselves, 
and warfare on sea can as little be waged without 
vessels and articles of naval tequipment as without 
arms and ammunition. But no unaniriuty exists with 

See, for instance, Hautefeuille, II. p. 157, and Kleen, I. § 90. 

See below, § 406. ' 
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regard to such articles of ancipitous use as have to be 
considered as absolute contraband, and States, when 
they go to war, increase or restrict, according to the 
circumstances of the particular wai , the list of articles 
they consider absolute contraband. 

According to British practice ^ — subject, however, 
to the prerogative of the Crown to order alterations 
of the list during a war — the following articles are 
considered absolute contraband: Arms of all kinds, 
and machinerj' for manufacturing arms ; ammunition 
and materials for ammunition, including lead, sulphate 
of potash, muriate of potash (chloride of potassium), 
cWorate of potash, and nitrate of soda ; gunpowder and 
its materials, saltpetre and brimstone, also guncotton ; 
military equipments and clothing ; military stores ; 
naval stores, such as masts, spars, rudders, ship 
timbers, hemp and cordage, sailcloth, pitch and tar, 
copper for sheathing vessels, marine engines and the 
component parts thereof (including screw propellers, 
paddle-wheels, cylinders, cranks, shafts, boilers, tubes 
for boilers, boiler-plates and fire bars), maritime 
cement and the materials used for its manufacture 
(as blue lias and Portland cement), iron in any of the 
following forms : ancdiors, rivet-iron, angle-iron, 
round bars of from f to f of an inch diameter, rivets, 
strips of iron, sheet plate-iron exceeding J of an inch, 
and Low Moor and Bowling plates. 

It must be specially observed that, althougli 
belligerents must have a free, hand in increasing or 
restricting, according to the circumstances of the 
particular war, the list of articles of absolute con- 
traband, it ought not altogether to be left to the 
discretion of belligerents to declare any articles they 
Kke as absolute contraband. The test to be applied 

See Holland, Prize Law, § 62. 


1 
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is whether, under the special circumstances of a 
particular war, the article concerned is by its 
(;haracter primarily and ordinarily destined to be 
made use of for military or naval purposes. If that 
is not the case, an article ought not to be declared 
absolute contraband, although it may be declared 
(•oiitraband when clearly destined for military or 
naval purposes. Thu’s^ for instance, provisions are 
not by their character primarily and ordinarily 
destined to be ipade use of in war, and they c;iu for 
this reason not be declared absolute contnib.and, 
although they may be declared conditional contra- 
band.^ 

§ 394. There are inaiiy articles which are not by 
their character destined to be made use of in war, 
but are nevertheless of great value to belligerents 
for the continuance of the war. Such articles are 
conditionally contraband, which means that they are 
contraband when it is clearly apparent that they are 
intended to be made use of for militaiy or naval 
purposes. This intention becomes apparent on con- 
sidering either the destination of the vessel canying 
the articles concerned, or the consignee of the 
articles. If such destination is an enemy fleet, or an 
enemy port exclusively or mainly used for militarj'^ 
or naval equipment, or if the (!onsig)iee is a contractor 
for the enemy army and navy, it may justly be 
presumed that the goods are intended to be made 
use of for military or naval purposes. What articles 
belong to this class cannot be decisively laid down. 


^ At the outbreak of the Basso* 
Japanese War, Bussia made no 
distinction between absolute and 
Conditional contraband, declaring 
^11 the articles concerned contra- 
band outright. But on tlic pro 


tests of Groat Britain and the 
United States of America, Bussia 
admitted the distinction, declaring 
provisions, cotton, and similar' 
articles, only conditional contra- 
band. See below, § 394. 
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Neither the practice of States nor the opinion of 
writers agrees upon the matter, and it is in especial 
controverted * whether or not foodstuffs, horses and 
other beasts of burden, coal and other fuel, money 
and the like, and cotton can conditionally be declared 
contraband. 

(1) TlxnX, foodstuffs cannot under ordinary circum- 
stances be declared c;ontraband there t)ught to be 
no doubt. There are even several^ writers wlio 
emphatically deny that foodstufls (jan ever be con- 
ditional contraband. But the majority of writers 
admit that foodstuffs destined for the use of the 
enemy army or navy may be declared contraband. 
This is also the practice of Great Britain,^ the United 
States of America, and Jtipan. But France declared 
in 1885, during her hostilities against China, rice in 
general as contraband, on the ground of the import- 
ance of this article for the Chinese population. And 
llussia in 1904, during the Russo-Japanese war, de- 
clared rice and provisions in general as contraband ; 
on the protest of Great Britain and the United States 
of America, however, she altered her decusiou and 
declared these articles conditional contraband only. 

(2) The importance of horses and. other beasts of 
burden for cavalry, artillery, and military transpoit 
explains their frequently being declared as c<intra- 
band by belligei'ents. No argument has any basis 
against their character as conditional contraband. 
But they are frequently declared absolute, contra- 
band, as, for instance, by artfclfe 36 of the United 
States Naval War Code. Russia, which during the 
Russo-Japanese War altered her standpoint taken 

’ See Perols, § 45, and Hall, “ See, for instance, BlnntscUli, 
§§ 242-246, who give bird’s-eye § 807. 

views of the eontroversy. The Jonge Margaretha, ' 

Rob. 189. 
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up at first, and recognised tlie distinction between 
absolute and conditional contraband, nevertheless 
maintained her declaration of horses and beasts of 
burden as absolute contraband. 

(3) Since men-of-war are nowadays steamers, 
the importance of coal, and eventually other fuel for 
steamers, for wmging w^ar on sea is obvious. For tins 
reason. Great Britain has ever since 1854 maintained 
that coal, if destined for belligerent men-of-war or 
belligerent naval ports, is contraband. But in 1859 
France and Italy did not take up the same stand- 
point. Russia, although in 1885 she declared that 
she would never consent to coal being regarded as 
contraband, declared in 1904 coal, naphtha, alcohol, 
and every other kind of fuel, absolute contraband. 
And she adhered to this standpoint, although she 
was made to recognise the distinction between abso- 
lute and conditional contraband. 

(4) As regards tmmey, unwrought precious metals 
which may be coined into money, bonds and the 
like, the mere fact that a neutral is prohibited by his 
duty of impartiality from granting a loan to a belli- 
gerent ought to bring conviction that these articles 
are contraband if destined for the enemy State or 
its forces. However, the case seldom hairpens that 
these articles are brought by neutral vessels to 
belligerent ports, simie under the modeni conditions 
of trade belligerents can be supplied in other ways 
with the necessary funds. 

(5) As regards raw cotton, it is asserted ' that in 
1861, during the Civil War, the United States declared 
It absolute contraband under quite peculiar circum- 
stances, since it took the place of money sent abroad 

* See Hall, § 246, p, 690, note 2 ; Taylor, § 662; 'Wharton, III. 
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for the purpose of paying for vessels, arms, and 
ainiimuition. This assertion seems to be based 011 
the following extract from a communication of Mr. 
Bayard, Secretary of State, to Mr. Muruaga on 
June 28, 1886, printed by Wharton, III. § 373, 
p. 438 

“ Cotton was useful as collateral security for loaiw 
negotiated abroad by the Confederate States Govern- 
ment, or, as in the present case, was sold by it for 
cash to meet current expenses, or to purchase arms 
and munitions. of war. Its use for such purposo.s 
was publicly proclaimed by the Confederacy, and its 
sale interdicted except under regulations established 
by, or contract with, the Confederate Government. 
Cotton was thus officially classed among war supplies, 
and, as such, was liable to be destroyed when found 
by the Federal troops, or turned to any use which 
the exigencies of war might dictate. . . . Cotton, in 
fact, was to the Confederacy as much munitions of 
war as ])owder and ball, for it furnished the chief 
means of obtaining those ii\dispensables of warfare. 
In International Law there could be no question as 
to the right of the Federal commanders to seize it as 
contraband of war, whether thev found it on rebel 
territory or intercepted it on the way to the parties 
who were to furnish in return material aid in the 
form of the sinews of war — arms or general supplies.” 

But this assertion that cotton was declared 
contraband during the American Civil War would 
seem to be erroneous. Holland ^ points out : — “ It 
has, indeed, been alleged that cotton was declared to 
be ‘ contraband ’ by the United States in their C^ivil 
War. The Federal proclamations will, however, be 

* See Professor Holland’s letter, “Cotton as Contraband of War,” 
in the “ Times ” of Jidy 2, 1905* 
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searched in vain for anything of the kind. I’he 
mistake is due to an occasional loose employment of 
the term, as descriptive of articles found by an 
invader in an enemy’s territory, which, although the 
property of private, and even neutral, individuals, 
happen to be so useful for the purposes of the war 
as to be justly confiscated. That this was so will 
appear from an attentive reading of the case of 
Mrs. Alexander’s cotton, in 1861 (2 Wallace, 404), 
and of the arguments in the claim made by Messrs. 

Maza and Larrache against the United States in 
1886 (Foreign Relations of United States, 1887).” 

Be that as it may, raw cotton cannot under 
ordinary circumstances be considered absolute con- 
traband. For this reason Great Britain protested 
when Russia in 1904, during tlie Russo-Japanese 
War, declared cotton in general as (;ontraband. 

Russia altered her standpoint and declared cotton 
conditional contraband only.* 

§ 395 - Whatever may be the nature of articles, Ho.stiic 
they are never contraband unless they are destined 
for the use of a belligerent in war. Arms and 
ammunition destined for a neutral are as little con- t'wd. 
traband as other goods with the same destination. 

As this hostile destination is essential even for articles 
which are obviously used in war, such hostile des- 
tination is all the more important for such articles 
of ancipitous use as are only conditionally contra- 
band, Thus, for instance, provisions and coal are 

^ According to British practice construction of a railway, as iron 
•—see Holland, rri7.e Law, § 64 — bars, sleepers, and the like ; 
the list of conditional contra- coal, hay, horseis, rosin, tallow, 
band comprises : — Provisions and timber. But it is in the preroga- 
hquors for the consumption of tive of the Crown to extend 
and navy ; money, tele- or reduce this list during a war 
graphic materials, such as wire, according to the requirements 
porous cups, platina, sulphuric of the circumstances, 
ftoid, and zinc; materials for the 
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perfectly innocent and not at all contraband if they 
are not purposely destined for enemy troops and 
naval forces, but are destined for use by a neutral. 
However, the destination of the articles must not be 
confounded with the destination of the vessel which 
carries them. For it will be shown * that, on the 
one hand, articles with a hostile destination are 
considered contraband although the carrying vessel 
is destined for a neutral port, and that, on the other 
hand, articles, although they are without a hostile 
destination, are considered contraband because the 
carrying vessel is to touch at an intermediate enemy 
port and is, therefore, destined for such port, 
although her ultimate destination is a neutral port. 

§ 396. Hostile destination being eskential for all 
kinds of articles to be considered contraband, all 
such articles as are carried by a vessel apparently 
for her own use are never contraband. Merchant- 
men frequently carry a gun and some amount of 
amniiinition for the purpose of signalling, and, if 
they navigate in parts of the sea dangerous on 
account of piracy, they frequently carry a certain 
amount of arms and ammunition for defence against 
an attack by pirates. It will not be difficult either 
for the searching belligerent man-of-war or for the 
Prize Court to {iscertain whether or not such amis 
and ammunition are carried bond fide. 

§ 397. A neutral vessel, whether carrying contra- 
band or not, may be herself contraband. This is the 
case when she is built or fit for use in war and is on 
her way to the enemy. Such vessel being equivalent 
to arms, although she may not yet be fitted with 
arms, is, of course, absolutely contraband.** And it 

’ See below, §§ 399-401. See Twiss, II. § 148, and Hollandi 

* The Richmond, $ Bob. 325. Prize Law, § 86. 
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must be specially observed that she need not at all 
be fit for use as a man-of-war ; it suffices that she 
is fit to be used for the transport of troops and the 
like. 

That a neutral is not obliged by his duty of im- 
partiality to prevent his subjects from supplying a 
Ijelligerent with vessels except where the vessel con- 
cerned is built or fitted out by order of a belligerent, 
is shown above in §§ 334 and 350.^ 


IT 

CaTMOAOK of CoNTItABANI) 

Soe the literature quoted above at the comiriencement of § 391, 

§ 398. The guai'anteed freedom of commerce 
making the sale of articles of all kinds to belli- 
gerents by subjects of neutrals legitimate, articles of 
conditional as well as absolute (“ontraband may be 
supplied by sale to either belligerent by these indi- 
viduals. And the carriage of such articles by neutral 
merchantmen on the Open Sea is, as far as Inter- 
national Law is concerned, quite as legitimate as 
their sale. The carrier of contraband by no means 
violates an injunction of the Law of Nations. But 
belligerents have by the Law of Natibns the right to 
prohibit and punish the carriage of contraband by 
neutral merchantmen, and the carrier of contraband 
violates, for this reason, an injunction of the belU- 
gerent concerned. It is not International Law, but 
the Municipal Law of the belligerents, which makes 
carriage of contraband illegitimate and penal.^ The 

* See also above, § 321, oouceming the sale, daring the Basso- 
'»a^ane86 War, of several German liners to Bussia. 

Bee above, § 296. 
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question why the carriage of contraband articles 
may nevertheless be prohibited and punished by the 
belligerents, although it is quite legitimate as far 
as International Law is concerned, can only be 
answered by a reference to the historical develop- 
ment of the Law of Nations, In contradistinction 
to former practice, which interdicted all trade 
between neutrals and the enemy, the principle of 
freedom of commerce between subjects of neutrals 
and either belligerent has gradually become uni- 
versally recognised; but this recognition included 
from the beginning the right of either belligerent to 
punish carriage of contraband on the sea. And the 
reason obviously is the necessity for belligerents in 
the interest of self-preservation to prevent the import 
of such articles as may strengthen the enemy, and to 
confiscate the contraband cargo, and eventually the 
vessel also, as a deterrent to other vessels. 

The present condition of the matter of carriage 
of contraband ' is therefore a compromise. In the 
interest of the generally recognised principle of 
freedom of commerce between belligerents and sub- 
jects of neutrals. International Law does not require 
neutrals to prevent their subjects from carrying 
contraband; on the other hand. International Law 
empowers either belligerent to prohibit and punish 
carriage of contraband in the same way as it — see 
above, § 383 — empowers either belligerent to prohibit 
and punish breach of blockade. 

Direct § 399- Carriage of contraband commonly occurs 
or<Sintra. where a vessel is engaged in carrying to an enemy 
band. port such goods as are contraband when they have 
a hostile destination. In such cases it matters not 

^ The Bame applies to blockade-nuining and carriage of analogoofl 
of contraband. 
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whether the fact that the vessel is destined for an 
enemy port becomes apparent from her papers, she 
being bound to such port, or whether she is found at 
sea sailing on a course for an enemy port, although 
her papers show her to be bound to a neutral port. 
And it, further, matters not, according to the practice 
of Great Britain and the United States of America at 
least, that she is bound to a neutral port and that 
the articles concerned are, according to her papers, 
destined for a neutral port, if only she is to call at 
an intermediate enemy port or is to meet enemy 
naval forces at sea in the course of her voyage to the 
neutral port of destination ; * for otherwise the door 
would be open to deceit, and it would always be pre- 
tended that goods which a vessel is engaged in carry- 
ing to such intermediate enemy places were intended 
for the neutral port of ultimate destination. For the 
same reason a vessel carrying such articles as are 
contraband when they have a hostile destination is 
considered carrying contraband if her papers show 
that her destination is dependent upon contingencies 
under which she may have to call at an enemy port,^ 
unless she proves that she has abandoned the inten- 
tion of eventually calling there. 

§ 400. On occasions a neutral vessel carrying such 
articles as are contraband if they have a hostile 
destination is, according to her papers, ostensibly 
bound to a neutral port, but is intended, after having 
called and eventually having delivered her cargo 
there, to carry the same cargo from there to an 
enemy port. There is, of course, no doubt that such 
vessels are carrying contraband whilst engaged in 
; carrying the articles concerned from the neutral to 
the enemy port. But during the American Civil 

See Holland, Prize Law, 5 69. See Holland, Prize Law, f 70. 

VOL. n. P P 
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War the question arose whether they may already 
be considered carrying contraband on their way from 
the port of starting to the neutral port from which 
they are afterwards to carry the cargo to an enemy 
port, since they are really intended to carry the cargo 
from the port of starting to an enemy port, although 
not directly, but circuitously, on a roundabout way. 
The American Prize Courts answered the question in 
the affirmative by applying to the carriage of contra- 
band the principle of dolus non pnrgatur circuitu and 
the so-called doctrine of continuous voyages.* This 
attitude of the American Prize Courts has called forth 
protests on the part of many authorities,^ British as 
well as foreign, but Great Britain has not protested, 
and from the attitude of the British Government in 
the case of the “ Bundesrath ” and other vessels in 
1900 during the South African War it may safely, 
although indirectly only, be concluded that Great 
.Britain considers the practice of the American Prize 
Courts correct and just, and that as a belligerent she 
intends to apply the same principles. This may also 
be inferred from § 7 1 of Holland’s “ Manual of Naval 
Prize Law,” which establishes the rule : “ The osten- 
sible destination of a vessel is sometimes a neutral 
port, while she is in reality intended, after touching, 

' See above, § 385 (4), where the professedly, and for the most part 
cases of the “ Bermuda ” and the really in harmony with the earlier 

Stephen Hart ” are quoted. In all decisions of English Prize Courts.” 
those and the like cases the doctrine On the other hand, Phillimore, 
of continuous voyages was said to III. § 298, p. 490, disagrees with 
apply as well to carriage of contra- the American Courts regarding 
band as to breach of blockade. the application of the doctrine of 

^ See, for instance. Hall, § 247. continuous voyages to breach of 
But Phillimore, III. § 227, p. 391, blockade, and reprobates the de- 
pays of the judgments of the cision in the case of the Spring- 
Supreme Court of the United bok.” See also Bemy, Theorie de 

States in the cases of the la eontinuautd du voyage en* 
“ Bermuda ** and the “ Peterhoff,*' mati^re de bloousetde oontrebande 
that they “contain very valuable de guerre (1902), and Fauchillo 
and sound expositions of the law, li.G., IV. (1897), pp, 297-323* 
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and even landing and colourably delivering over her 
cargo there, to proceed with the same cargo to an 
enemy port. In such a case the voyage is held to be 
‘ continuous,’ and the destination is held to be hostile 
throughout.” And provided that the intention of 
the vessel is really to carry the cargo circuitously, by 
a roundabout way, to an enemy port, and provided, 
further, that a mere suspicion is not held for a proof 
of such intention, I cannot see why this application 
of the doctrine of continuous voyages should not be 
considered reasonable, just, and adequate. 

§ 401. It also happens in war that neutral vessels 
carry to neutral ports such articles as are contraband 
if bound for a hostile destination, the vessel being 
cognisant or not of the fact that arrangements have 
been made for the articles to be afterwards brought 
by land or sea into the hands of the enemy. And 
the question has arisen whether such vessels on their 
voyage to the neutral port can be considered carrying 
contraband of war.^ Already in 1855, during the 
Crimean War, the French Conseil-G^ndral des Prises, 
in condemning the cargo of saltpetre of the Hano- 
verian neutral vessel “ V row Houwina,” answered the 
question in the affirmative ; ^ but it was not until the 


^ The question is treated with 
special regard to the case of the 
“ Bundesrath/’ in two able articles 
^ the Law Quarterly Review, 
XVII. (1901), under the titles 
‘‘^he Seizure of the Bundesrath” 
(Mr. 1 . Dundas White) and 
^Contraband Goods and Neutral 
Ports ” (Mr. E. L. de Hart). See 
also Baty, International Law in 
oouth Africa (1900), pp. 1-44. 

^ See Calvo, V. § 2767, p. 52. 
"he case of the Swedish neutral 
vessel “ Commercen,’* which 
occurred in 1814, and which is 
h-equently quoted with that of the 


“Vrow Houwina” (i Wheaton, 
382), is not a case of indirect car- 
riage of contraband. The “ Coin- 
mercon” was on her way to 
Bilbao, in Spain, carrying a cai'go 
of provisions for the English Army 
in Spain, and she was captured by 
a privateer commissioned by the 
United States of America, which 
was then at war with England. 
When the case, in 1816, came 
before Mr. Justice Story, he 
reprobated the argument that the 
seizure was not justified because 
a vessel could not be considered 
carrying contraband when on her 
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American Civil War that the question was decided 
on principle. Since from the British port of Nassau, 
in the Bahamas, and from other neutral ports near the 
coast of the Confederate States, goods, first brought 
to these nearer neutral ports by vessels coming 
from more distant neutral ports, were carried to the 
blockaded coasts of the Southern States, Federal 
cruisers seized several vessels destined and actually 
on their voyage to Nassau and other neutral ports 
because all or parts of their cargoes were ultimately 
destined for the enemy. And the American Courts 
considered those vessels as carrying contraband, 
although they were sailing from one neutral port 
to another, on clear proof that the goods concerned 
were destined to be transported by land or sea 
from the neutral port of landing into the enemy 
territory. The leading cases are those of the 
“ Springbok ” and “ Peterhoff,” which are already 
mentioned above in § 385 (4), for the Courts found 
the seizure of these and other vessels justified as well 
on the ground of carriage of contraband as on the 
ground of breach of blockade. Thus, another appli- 
cation of the doctrine of continuous voyages came 
into existence, since vessels whilst sailing between 
two neutral ports could only be considered to be 
carrying contraband when the transport first from 
one neutral port to another and afterwards from the 
latter to the enemy territory had been regarded as 
one continuous voyage. This application of the 
doctrine of continuous voyages is fitly termed 
“ doctrine of continuous transports.” 

§ 402. This application of the doctrine of con- 
tinuous voyages under the new form of continuous 

way to a neutral port, and he tion of goods was sufBcient to 
asserted that the hostile destiiui- justify the sei/^ure of the vesseh 
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transports has likewise been condemned by many 
British and foreign authorities ; but here, too. Great 
Britain did not protest — on the contrary, she has, as 
was mentioned above in § 385 (4), declined to interfere 
in favour of the British owners of the vessels aiid 
cax'goes concerned. And that she really considers 
the practice of the American Courts just and sound 
became clearly apparent by her attitude during the 
South African War. When, in 1900, the “ Bundes- 
rath,” “ Herzog,” and “ General,” German vessels 
sailing from German neutral ports to the Portuguese 
neutral port of Lorenzo Marques, in Delagoa Bay, 
were seized by British cruisers under the suspicion 
of carrjnng contraband, Germany demanded their 
release, maintaining that no (-aiTiage of contraband 
could be said to take place by vessels sailing from one 
neutral port to another. But Great Britain refused 
to admit this principle, maintaining that articles 
ultimately destined for the enemy w’^ere contraband, 
although the vessels carrying them were bound for a 
neutral port.^ 

There is no doubt that this attitude of the British 
Government was contrary to the opinion of prominent 
English ^ writers on International Law. Even the 
“ Manual of Naval Prize Law,” edited by Professor 
Holland 3 in 1 888, and “ issued by authority of the 
Lords Commissioners of the Admiralty,” reprobates 
the American practice, for in § 72 it lays down the 
following rule : “ . . . If the destination of the vessel 

See Parliamc-ntary Papers, ^ In a letter to the ** Times” of 
Africa, No. I (igcx^) ; Correspond- January 3, 1900, Professor Holland 
ence respecting the action of H.M.’s points out that circumstances had 
■ authorities with regard to so altered since 1888 that the 

certain foreign vessels. attitude of the British Government 

^ See, for instance, Hall, § 247, in the case of the “Bundesratb ” 
^d Twiss in the Law Magazine and was quite justified, 

Iteview, XII. (1877), pp. 130-158, 
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be neutral, then the destination of the goods on 
board should be considered neutral, notwithstand- 
ing it may appear from the papers or otherwise that 
the goods themselves have an ulterior destination 
by transhipment, overland conveyance, or otherwise.” 
And the practice of British Prize Courts seems 
hitherto to have been in 'accordance with this rule. 
In 1 798, during war between England and the Nether- 
lands, the neutral ship “ Imina,” * which had left the 
neutral port of Dantzig for Amsterdam carrying 
ship’s timber, but on hearing of the blockade of 
Amsterdam by the British had changed her course for 
the neutral port of Eniden, was seized on her voyage 
to Emden by a British cruiser, but she was released 
by Sir William Scott because she had no intention 
of breaking blockade, and because a vessel could 
only be considered carrying contraband whilst on a 
voyage to an enemy port. “ The rule respecting 
contraband, as I have have always understood it, is 
that the articles must be taken in delicto, in the 
actual prosecution of the voyage to an enemy port,” 
said Sir William Scott.” 

§ 403. Although the majority of Continental 
writers condemn the doctrine of continuous transports, 
there are several eminent Continental authorities 
who support it. Thus, Gessner (p. 119) asserts em- 
phatically that the destination of the carrying vessel 

' 3 Bob. 167. Chino - Japanese War (1899)1 

" It is frequently maintained — pp. xx-xxiii, see also Westlake 
see rhiilimore, III. § 227, pp. 397- in the Law Quarterly Review, 
403 — that in 1864, in the case of XV. (1899), pp. 23- 30. But I 
Hobbs V. Henning, Lord Chief cannot see that Westlake is lilic- 
Justice Erie repudiated the wise successful in his endeavour to 
doctrine of continuous transports, show that Sir William Scott had 
but Professor Westlake shows that not asserted the impossibility of 
this is not the case ; see West- contraband between two neutral 
Jake’s Introduction in Takahashi, ports. 

International Law during the 
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is of no importance compared with the destination of 
the carried goods themselves. Bluntschli, although 
he condemns in § 835 the American practice regard- 
ing breach of blockade committed by a vessel sailing 
from one neutral port to another, approves in § 813 
expressly of the American practice regarding carriage 
of contraband by a vessel sailing between two 
neutral ports, yet carrying goods with a hostile 
destination. Kleen (I. § 95, p. 388) condemns the rule 
that the neutral destination of the vessel makes the 
goods appear likewise neutral, and defends seizure 
in the case of a hostile destination of the goods on 
a vessel sailing between two neutral ports ; he ex- 
pressly states that such goods are contraband from 
the momeiit the carrying vessel leaves the port of 
loading. Fiore (III. No. 1649) reprobates the theory 
of continuous voyages as applied by British and 
American Courts, but he asserts nevertheless that 
the hostile destination of certain goods carried by a 
vessel sailing to a neutral port justifies the vessel 
being regarded as carrying contraband and the 
seizure thereof. Bonfils (No. 1569) takes up the 
same standpoint as Bluntschli, admitting the applica- 
tion of the theory of continuous voyages to carriage 
of contraband, but reprobating its application to 
breach of blockade. And the Institute of Inter- 
national Law adopted the rule : ^ “ La destination 
pour I’ennemi est presum^e lorsque le transport va 
^ Tun de ses ports, ou bien k un port neutre qui, 
d’aprks des preuves ^videntes et de fait incontestable, 
n’est qu’une etape pour I’ennemi, comme but final de 
la m^me operation commerciale.’ Thus this repre- 
sentative body of authorities of all nations has fully 

. ' See § 1 of the “ Reglementation de guerre,” Anmiaire, XV. (1896' 
Internationale de la contrebande p. 230. 
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adopted the American application of the doctrine of 
continuous voyages to contraband, and thereby recog- 
nised the possibility of circuitous as well as indirect 
carriage of contraband. 

And it must be mentioned that the attitude of 
several Continental States is in favour of the American 
practice. Thus, according to §§ 4 and 6 of the Prus- 
sian Eegulations of 1864 regarding Naval Prizes, it is 
the hostile destination of the goods or the destination 
of the vessel to an enemy port which makes a vessel 
appear as carrying contraband and which justifies 
her seizure. In Sweden the same is valid.’ Thus, 
further, an Italian Prize Court during the war with 
Abyssinia in 1896 justified the seizure in the Eed 
Sea of the Dutch vessel “Doehvijk,”- which sailed for 
the neutral French port of Djibouti, carrying a cargo 
of arms and ammunition destined for the Abyssinian 
army and to be transported to Abyssinia after having 
been landed at Djibouti. 


Ill 

COXSKOUJBNCES OF CARRIAGE OE CONTRABAND 
See the literature quoted above at the commencement of § 391* 

§ 404. It is universally recognised by theory and 
practice that a vessel carrying contraband may be 
seized by the cruisers of the belligerent concerned. 
But seizure is allowed only as long as a vessel is in 
delicto, which commences when she leaves the port of 
starting and ends when she has deposited the contra- 
band goods, whether with the enemy or otherwise. 

» SeeKleen.I.p. 389,note2. ser., XXVIII. p. 66. See also 
* See Martens, N.R.G., 2nd below, § 438. 
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The rule is, therefore, generally recognised that a vessel 
which has deposited her contraband cannot be seized 
on her return voyage. British and American practice 
admits, however, one exception to this rule — namely, 
in the case in which a vessel has carried contraband 
on her outward voyage with simulated and false 
papers.^ But no exception is admitted by the practice 
of other countries. Thus, when in 1879, during war 
between Peru and Chile, the German vessel “ Luxor,” 
after having carried a cargo of arms and ammunition 
from Monte Video to Valparaiso, was seized in the 
liarbour of Callao, in Peru, and condemned for carry- 
ing contraband by the Peruvian Prize Courts, Ger- 
many interfered and succeeded in getting the vessel 
released. 

It must be emphasised that seizure for carriage of 
contraband is only admissible on the Open 8ea and in 
the maritime territorial belt of both belligerents. 
Seizure within the maritime belt of neutrals would be 
a violation of neutrality. 

§ 405. Neither in theory nor in practice are rules 
of the same contents recognised with regard to the 
penalty of carriage of contraband. In former times 
the penalty was frequently confiscation not only of 
the contraband cargo itself, but also of all other parts 
of the cargo, together with the vessel. Only France 
made an exception, since according to an ordonnance 
of 1584 she did not even confiscate the contraband 
goods themselves, but only seized them against 
payment of their value, and it was not until 1681 
that an ordonnance proclaimed confiscation of 

- ’ Th© Nancy, 3 Rob. 122; p. 696, calls it “undoubtedly 
Margaret, i Acton, 333. severe ; Halleck, II. p. 220, 
uru Prize Law, § defends it. See also Calvo, V. 

Wheaton, 1. 5 506, note 2, con- §§2756-2758. 
aemns this practice ; Hall, § 247, 
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contraband, but with exclusion of the vessel and the 
innocent part of the cargo. ^ During the seventeenth 
century this distinction between contraband on the 
one hand, and, on the other, the innocent goods and 
the vessel was clearly recognised by Zouche and 
Bynkershoek, and confiscation of the contraband 
only became more and more the rule, certain cases 
excepted. During the eighteenth century the right 
to confiscate contraband was frequently contested, 
and it is remarkable for the change of the attitude 
of some States that by Article j 3 of the Treaty of 
Friendship and Commerce^ concluded in 1785 be- 
tween Prussia and the United States of America all 
confiscation was abolished. This article provided 
that the belligerent should have the right to stop 
vessels carrying contraband and to detain them for 
such length of time as might be necessary to prevent 
possible damage by them, but such detained vessels 
should be paid compensation for the arrest imposed 
upon them. It further provided that the belligerent 
could seize all contraband against payment of its full 
value, and that, if the captain of a vessel stopped for 
carrying contraband should deliver up all contra- 
band, the vessel should at once be set free. I doubt 
whether any other treaty of the same kind was 
entered into by either Prussia or the United States.^ 

’ See Wheaton, Histoire des 1871 — see Martens, N.E.G., 2nd 
Progres du Droit des gens en aer. 1 . p, 57 — stipulates immunity 
Europe (1841), p. 82. from seizure of such private pro* 

Martens, K.I., IV. 42. The perty only as does not consist 
stipulation was renewed by article of contraband: “The high con- 
12 of the Treaty of Commerce and tracting parties agree that, in 
Navigation between the two States the unfortunate event of wax- 
concluded in 1828 ; Martens, N.B., between them, the prh^ate pro* 
VII. 619. perty of their respective citizens 

® Article 12 of the Treaty of and subjects, with the exception 
Commerce, between the United of contraband of war, shall be 
States of America and Italy, signed exempt from capture or seizure, 
at Florence on February 26, on the high seas or elsewhere, by 
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And it is certain that, if any rule regarding penalty 
for carriage of contraband is generally recognised at 
all, it is the rule that contraband goods can be con- 
fiscated.* But there always remains the difficulty 
that it is controverted what articles are contraband, 
and that the practice of States varies much regarding ■ 
the question how far the vessel herself and innocent 
cargo carried by her can be confiscated. For 
beyond the rule that absolute contraband can be 
confiscated, there is no unanimity regarding the fate 
of the vessel and the innocent part of the cargo. 

Great Britain and the United States of America con- 
fiscate the vessel when the owner of the contraband 
is also the owner of the vessel ; they also confiscate 
such part of the innocent cargo as belongs to the 
owner of the contraband goods ; they, lastly, confis- 
cate the vessel, although her owner is not the owner 
of the contraband, provided he knew of the fact that 
his vessel was carrying contraband, or provided the 
vessel sailed with false or simulated papers for the 
purpose of carrying contraband.^ Some States allow 
such vessel carrving contraband as is not herself 
liable to confiscation to proceed with her voyage 
on deliver}' of her contraband goods to the seizing 
cruiser,® but Great Britain^ and other States insist 
upon the vessel being brought before a Prize Court 
in every case. 

§ 406. Those States which make a distinction Pro- 

eniption 
of Coil' 

armed vessels or by the traband sailed before the outbreak 
military forces of either party ; it of war and is seized before she 
being understood that this" ex- acquired knowledge of the war, 

©mption shall not extend to confiscation ought not to talte 
and their cargoes which place. See Perels, § 46, p. 252. 
attempt to enter a port - See Holland, Prize Law, 
ofockaded by the naval forces of §§ 82-87. 

party.” See above, § 178. See Calvo, V. § 2779. 

ljut if a vessel carrying con- * See Plolland, Prize Law', ? 81. 
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between absolute and conditional contraband regularly 
confiscate neither the conditional contraband nor the 
vessel that carries it, but they seize the former and 
pay for it. According to British practice,^ freight is 
paid to the vessel, and for the conditional contraband 
the usual compensation is the cost i^xice plus lo per 
cent, profit. States acting thus maintain a right to 
confiscate conditional contraband but they exercise 
pre-emption in mitigation of such right. Those 
Continental writers who refuse to recognise the 
existence of conditional contraband deny, conse- 
quently, that there is a right to confiscate articles 
not absolutely contraband, but they maintain that 
every belligerent has, accoi'ding to the so-called 
right of angary a right to stop all such neutral 
vessels as carry provisions and other goods Avith 
a hostile destination of which he can make use 
and to seize such goods against payment of their full 
value. 

The Institute of International Law, whose rules 
regarding contraband, adopted at its meeting at 
Venice in 1896, restrict contraband to arms, am- 
munition, articles of military equipment, vessels fitted 
for naval operations, and instruments for the imme- 
diate fabrication of ammunition, contain a compro- 
mise regarding articles of ancipitous use. Although 
these rules say that those articles cannot be con- 
sidered contraband, they giA’-e nevertheless the choice 
to a belligerent either of exercising pre-emption or 
of seizing and temporarily detaining them against 
paj^ment of indemnities.^ 

' See Holland, Prize Law, the same time the produce of the 
§ 84. Great Britain likewise exer- country exporting it. 
cises pre-emption instead of con- * See above, § 367. 
fiucation with regard to such ab- ® It is of value to print hero 
solute contraband as is in an un- the “ Beglementation interna- 
manufactured condition and is at tionale de la contrebando de 
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cmerre ” adopted by the Institute 
of International Law (Annuaire, 
XV. [1896] p. 230) :— 

§ I. Sont articles do contre- 
bande de guerre : (i) les armes 
de toute nature ; (2) les muni- 
tions de guerre et les explosifs; 
(3) lo materiel militaire (objets 
d’^quipement, alYuts, uniformes, 
etc.) ; (4) lf^« vaisseaux equipea 
pour la guerre ; (5) les instru- 

ments spccialernent faits pour la 
fabrication immediate des muni- 
tions de guerre ; lorsquc ces 
divers objets sont transportes par 
mer pour le compte ou d, la des- 
tination d’un belligerant. 

La destination pour rennerni 
est presurneo lorsquc le trans- 
port va d Tun de ses ports, ou bien 
;l nil port n outre qui, d’apres des 
preuves evidentes et de fait incon- 
testable, n’est qu’une ^tape pour 
I’ennemi, comme but final de la 
m£^me operation commerciale. 

§ 2. Sous la denomination de 
nninitions de guerre doivent etre 
compris les objets qui, pour servir 
imme^diatement d la guerre, 
n’exigent qu’une simple reunion 
on juxtaposition. 

§ 3. Un objet ne sanrait etre 
qualilie de contrebaiide d raison 
do laseulo intention de Pemployer 
d aider ou favoriser un ennenii, 
ni par cela soul qu'il pourrait 6tre, 


dans un but militaire, utile d un 
ennemi ou utilise par lui, ou 
qu*il est destine d son usage. 

§ 4. Sont et demeurent abolies les 
pr^tendues contrebandes designees 
sous les noms soit de contrebande 
relative, concernant des articles 
{us2ts micipitis) siisceptibles d’etre 
utilist^s par un belligerant dans un 
but militaire, mais dont I’usage 
est essentiellenient pacifique, 
soit de contrebande accidentelle, 
quand lesdits articles ne servent 
specialement aux buts militaires 
que dans line circonstancc parti- 
culiere. 

§ 5. Neamnoins Ic belligerant 
a, d son choix et a charge d’uno 
equitable indemnity, le droit de 
sequestre on de preemption 
quant aux objets qui, en chemin 
vers im port de son adversaire, 
peiivent c^galement servir d 
I’usage de la guerre et d des 
usages pacifiques. 

§ 9. En cas de saisies ou re- 
pressions non justifiees pour 
cause de contrebande ou de trans- 
port, I’Etat dll captenr sera tenu 
aux dominages-int< 5 rets et d la 
restitution des objets. 

§ 10. Un transport parti avanb 
la declaration de la guerre et 
sans comiaissance obligee de son 
imminence n’est pas punissable. 
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Hall, §§ 248 253 — Lawrence, §§ 282-284 — Phillimore, III. §§ 271-274 
— Hallcek, II. pp. 289-301— Taylor, §§ 667-673— Walker, § 72— 
Wharton, III. § 374— Wheaton, §§ 502 -504 and Dana*s note No. 228 
— Bliintschli, §§ 815-818 — Heffter, § i6ia — G eflcken in Holtzcn- 
dorff, IV. pp. 731-738 -Ullrnann,§ 165— Bonlils, Nos. 1584-1588— 
Despagnet, No. 691— Kivier, II. pp. 388 391 — Calvo, V. §§ 2796- 
2820 — Fiore, HI. Nos. 1602 1605 — Martens, II. § 136— Kleeu, 1 . 
§§ 103-106—- Boeck, Nos. 660-669 — Fillet, p, 330 — Gessiier, pp. 
99~i II— Perels, § 47--Te8ta, p. 212— Dupuis, Nos. 231-238— 
Holland, Prize Law, §§ 88 -105— U.S. Naval War Code, articles 16 
and 20— Hautefeuille, II. pp. 173 188 -Ortolan, II. pp. 209 213 ■ 
Mountague Bernard, Neutrality of Great Britain during the 
American Civil War*’ {1870), pp. 187-205— Marquardsen, “Der 
Trent-Fall” (1862), pp. 58-71 — Hirsch, “ Kriegskrontrebande und 
vorboteno Transportc in Kriegszeiten ” (1897), pp. 42-55 — Taka- 
liashi, “ International Law duringthe Chino- Japanese War ” (1899), 
pp. 52-72 — Vetzel, “ De la contrebande par analogic en droit mari- 
time internationale ” (1901).— See also the monographs quoted 
above at the commencement of § 391, 

§ 407. Carriage of certain persons and despatches 
for the enemy is often confounded with carriage of 
contraband. Since, however, contraband consists of 
certain goods only, and never of persons or despatches, 
a vessel carrying persons and despatches for the 
enemy ought not to be considered carrying contra-.' 
band. And there is another important difference 
between the two. Carriage of contraband need not 
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necessarily, and in most cases actually does not, take 
place in the direct service of the enemy. On the 
other hand, carriage of persons and despatches for 
the enemy always takes place in the direct service 
of the enemy, and, consequently, represents a much 
more intensive assistance of, and a much more 
intimate connection with, the enemy than carriage 
of contraband. Taking this into consideration, some 
writers * entirely severed the treatment of contraband 
and of carriage of persons and despatches for the 
enemy, and they treat of the maritime transport of 
persons and despatches for the enemy under the head 
of “ un-neutral services.” But although this distinct 
treatment is certainly desirable, the term “un-neutral 
services ” is misleading. Moreover, it is a fact that 
in practice maritime transport for the enemy is 
treated in analogy with, although not as, carriage of 
contraband. The term “analogous of contraband” 
had therefore better be made use of.^ 

§ 408. Either belligerent can punish neutral vessels 
for carrying certain persons to and from the enemy 
territory. Such persons are, firstly and chiefly, 
members of the armed forces who are either brought 
to the region of war, where they are intended to take 
part in the fighting, or are carried away from the 
region of war for any purpose.^ Such persons are, 
secondly, individuals who are not yet, but will become 
members of the armed forces as soon as they have 
reached the place of their destination. Such persons 

‘ See, for instance, Lawrence, ’ But according to article 6 of 
> 282, and Taylor, § 667. the Hague “ Convention for the 

^ Although — see above, §§ 173- Adaptation to Maritime Warfare 
• 74 — -prevention of carriage of ana- of the Principles of the Geneva 
'Ogous of contraband is a means Convention,” neutral merchant- 
. of sea- Warfare, it chiefly concerns men cannot be captured for taking 
neutral commerce, and is, there- on board sick, -wounded, or ship- 
fore, more conveniently treated wrecked marines of the enemy, 
together -with neutrality. See above, § 208. 
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are, thirdly and lastly, non-military individuals in 
the service of the enemy either of such a prominent 
position that they can be made prisoners of war, or 
going abroad as agents for the purpose of fostering 
the cause of the enemy by buying arras and ammu- 
nition, by endeavouring to procure the intervention 
of a third Power, or by other means. Thus, for 
instance, if the head of a belligerent State or one of 
his Cabinet Ministers flees the country to avoid 
captivity, the neutral vessel that carries him off* may 
be punished, as may also the vessel carrying an agent 
of the enemy sent abroad to - negotiate a loan, and the 
like. 

However, the mere fact that enemy persons are on 
board of a neutral vessel does not in itself prove 
that these persons are carried by the vessel for the 
enemy and in his service. This is the case only if 
either the vessel knows of the character of the per- 
sons and nevertheless carries them, thereby acting 
in the service of the enemy, or if the vessel is directly 
hired by the enemy for the purpose of transport of 
the individuals concerned. Thus, for instance, if 
able-bodied men book their passage on a neutral 
vessel to an enemy port with the secret intention of 
enlisting in the forces of the enemy, the vessel cannot 
be considered carrying persons for the enemy; but 
she can be so considered if an agent of the enemy 
openly books their passage. Thus, further, if the 
fugitive head of the enemy State books his passage 
under a false name, and conceals his identity from the 
vessel, she cannot be considered carrying a person 
for the enemy ; but she can be so considered if she 
knows w'hom she is carrying, because she knows then ^ 
that she is acting in the service of the enemy. As 
regards a vessel directly hired by the enemy, there 
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can be no doubt that she is acting in the service of 
the enemy. Thus the American vessel “ Orozembo ” ^ 
■was in 1807, during war between England and the 
Netherlands, captured and condemned, because, 
although chartered by a merchant in Lisbon 
ostensibly to sail in ballast to Macao and to take 
from there a cargo to America, she received by order 
of the charterer three Dutch ofIic;ers and two Dutch 
civil servants, and sailed, not to Macao, but to 
Batavia. And the American vessel “ Friendship ” - 
was likewise in 1807, during war between England 
and France, captured and condemned, because she 
was hired by the French Government to carry ninety 
sliipwrecked officers and sailors home to a French 
port. 

Atjcording to British practice a neutral vessel is 
considered as carrying persons in the service of the 
enemy even if she was, through the application of 
force, constrained by the enemy to carry the persons 
or if she was in bond- fide ignorance of her passengers. 
Thus, in 1802, during war between Great Britain 
and France, the Swedish vessel “ Carolina ” was 
condemned,? by Sir William Scott for having carried 
French troops from Egypt to Italy, although the 
master endeavoured to prove that the vessel was 
obliged by force to render the transport service. 
And the above-mentioned vessel “ Orozembo ” was 
condemned by Sir William Scott, although her 
master was ignorant of the service for the enemy on 
which he was engaged : “ . . . In cases of hond-fde 
Ignorance there may be no actual delinquency ; but 
if the service is injurious, that will be sufficient to 
give the belligerent a right to prevent the thing from 

' 6 Hob. 430. * 6 Bob. 420. 


VOL. II, 


4 Bob. 256. 
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being done, or at least repeated, by enforcing the 
penalty of confiscation,” said Sir William Scott.^ 

§ 409. It must be specially observed that diploma- 
tic agents sent by the enemy to a neutral State make 
an exception to the rule that neutral vessels may be 
punished for carrying agents sent by the enemy. The 
reason is that neutrals have, as shown above in 
“ Trent.”) ^ 219, a right to demand that their intercourse with 
either belligerent shall not be suppressed, and that 
the sending and receiving of diplomatic agents is 
necessary for such intercourse.^ The importance of 
this exception became apparent during the Civil War 
in America. On November 8, i86r, the Federal 
cruiser “ San Jacinto ” stopped the British mail 
steamer “ Trent ” on her voyage from Havana to the 
British port of Nassau, in the Bahamas, forcibly took 
oJ' Messrs. Mason and Slidell, together with their 
secretaries, political agents sent by the Confederate 
States to Great Britain and France, and then let the 
vessel continue her voyage. Great Britain demanded 
their immediate release, and the United States at once 
granted this, although the ground on which release 
w’as granted was not identical with the ground on 
which release was demanded. The Government of 
the United States maintained that the removal of 
these men from the vessel without bringing her before 
a Prize Court for trial was irregular, and, therefore, 

^ Seo Phillimore, III. § 274, and Bussian destroyer Ratzoporni ” ; 
HoDanrl, Prize Law, §§ see Holland, Neutral Duties in a 

Hall, § 249, p. 700, note 2, repro* Maritime War, as illustrated by 
bates the British practice. Dur< Recent Events (1905), p. 12. 
ing the Russo-Japanese War This, however, does not pre- 
only one case of condemnation of vent a belligerent from capturing 
a neutral vessel for carrying and retaining as prisoner of war 
persons for the enemy is re* such diplomatic envoy of the 
corded, that of the “Nigrctia,” a enemy as is found on his own or^ 
vessel which endeavoured to carry on enemy territory or on his own 
into Viadivostock the escaped or on enemy vessels. See above, 
captain and lieutenant of the § 117, and vol. 1. § 398, 
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not justified, whereas release was demanded on the 
ground that a neutral vessel could not be prevented 
from carrying diplomatic agents sent by the enemy to 
neutrals. Now, diplomatic agents in the proper sense 
of the term these gentlemen were not, because, 
although they were sent by the Confederate States, 
the latter were not recognised as such, but only as 
a belligerent Power.^ Yet these gentlemen were 
political agents of a quasi-diplomatic character, and 
the standpoint of Great Britain was for this reason 
perhaps correct. The fact that the Governments of 
France, Austria, and Prussia protested through their 
diplomatic envoys in Washington shows at least that 
neutral vessels may carry unhindered diplomatic 
agents sent by the enemy to neutrals, however doubt- 
ful it may be whether the same is valid regarding 
agents with a quasi-diplomatic character.- 

§ 410. Either belligerent can punish neutral 
merchantmen for carrying political despatches from 
or to the enemy, and especially such as are in relation 
to the war. But to this rule there is an exception, 
on the ground that neutrals have a right to demand 
that their intercourse with either belligerent be not 
suppressed. A neutral vessel cannot be punished for 
carrying despatches from the enemy to neutral Go- 
vernments, and vice versd,^ and, further, despatches 
from the enemy Government to its diplomatic agents 
and consuls abroad in neutral States and vice versa.* 
But it must be specially observed that despatches 

^ That insurgents who are re- Wharton, § 374 ; Phillimore, II* 
cognised as a belligerent Power §§ 130 -130 a ; Mountagiie Bernard, 
can send political but not diplo- Neutrality of Great Britain during 
. matic agents was shown above, the American Civil War (1870), 
vol. I. § 352. pp. 187-205; Harris, The Trent 

5 See Parliamentary Papers, Affair (1896). 
i 063, North America, N. 5 ; Mar- ^ The Caroline, 6 Eob. 461. 

QUardsen, Der Trent Fall (1862) ; ^ The Madison, Edwards, 224, 

0 0 2 
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from the • enemy Government to political agents 
abroad without diplomatic character, and vice versd, 
are not privileged, nor are despatches between a 
belligerent and his ally. 

However, the mere fact that a neutral vessel has 
political despatches to or from the enemy on board 
does not by itself prove that she is carrying them 
for and in the service of the enemy. Just as in the 
case of certain enemy persons on board, so in the 
case of despatches, the vessel is only considered 
carrying them in the service of the enemy if either 
she knew of their character and has nevertheless 
taken them on board, or she was directly hired for 
the purpose of carrying them. Thus, the American 
vessel “ llapid,” ^ which was captured in 1810 during 
the war between Great Britain and the Netherlands, 
on her voyage from New York to Tonningen, for 
having on board a despatch for a Cabinet Minister 
of the Netherlands hidden under a cover addressed 
to a merchant at Tonningen, was released by the 
Prize Court. On the other hand, the “ Atalanta,” “ 
which carried despatches in a tea chest hidden in 
the trunk of a supercargo, was condemned.^ 

Several writers * assert an exception to the rule in 
favour of packets of a regular mail line and of vessels 
of a similar kind which have, according to Inter- 
national conventions and municipal regulations, to 
accept for transport all letters and parcels delivered 
to them by the post offices of the ports at which they 


’ Edwards, 228. 

6 Hob. 440. 

^ British practice seems un- 
settled on the question whether 
the vessel ,must know of the 
character of the despatch which 
she is carrying. In spite of the 
caib of the ‘‘Hapid,*' quoted above, 


Holland, Prize Law, § loo, main- 
tains that ignorance of the master 
of the vessel is no excuse, and 
Phillimoro, III. § 272. seems to 
bo of the same opinion. • 

^ See, for instance, Calvo, 

§ 2808, and Hall, § 252. 
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call. But I am not sure that a rule regarding this 
exception is universally recognised by custom.’ 


II 

Consequences oe Carriaoe of Persons and 
Despatches for the Enemy 

See the literature quoted above at the commencement of § 407. 

§411. It is generally recognised by theory and 
practice that a neutral vessel carrying persons and 
despatches for the enemy may be captured on the 
Open Sea and in the territorial maritime belt of either 
belligerent. Here, too, capture is allowed only as 
long as the vessel is in delicto that is, during the time 
from her departure with the persons or despatches 
np to the moment when she has brought them to the 
enemy. No seizure is, therefore, admissible on the 
return voyage. It must be specially observed that 
mail-steamers are on principle not exempt from 
capture for carriage of analogous of contraband. 
Nor are in strict law mail-bags of such steamers 
exempt from search in case the vessels are searched. 
But there is a tendency to create an alteration of the 
strict law. Thus, Prance, in 1 870, during the Pranco- 
Grerman War, ordered her officers not to search the 
mail-bags of neutral mail-boats provided these vessels 
had an agent of the Hag-State on board who asserted 
that no enemy despatches were in the bag. And 
§ 1 7 of the “ Rfeglement International des Prises mari- 
times,” adopted by the Institute of International Law 

^ See below, §411. transports to the carriage of oon- 

^ Whether those Prize Courts traband would apply them likewise 
Which apply the doctrines of con- to the carriage of analogous of 
tiuuous voyages and of continuous contraband, may be doubted. 
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at its meeting at Heidelberg in 1887,* prohibits even 
visit to a neutral mail-boat if an agent of the flag- 
State is on board who declares in writing that no 
contraband, enemy troops, and enemy despatches 
are on board. During the American Civil War the 
United States, following a suggestion of Great Britain, 
ordered her officers in the case of the capture of such 
vessels as carried mail-bags not to open the latter, 
but to forward them to their address.- All these 
examples show that there is a tendency on the part 
of belligerents to pay a certain consideration to mail- 
bags, in spite of the rule in strict law that these bags 
are not privileged. But that this tendeticy has not 
yet altered the law is proved by the fact that during 
the Eusso-Japanese War, on July 15, 1904, the 
Eussian cruiser “Smolensk” stopped the German 
mail steamer “ Prinz Heinrich ” in the Eed Sea and 
seized and examined her mail bags.'^ 

§412. It is generally recognised that a neutral 
vessel captured for carriage of persons or despatches 
in the service of the enemy may be confiscated. 
Moreover, according to British '' practice, such part 
of the cargo as belongs to the owner of the vessel is 
likewise confiscated.® There is no doubt that, if the 
vessel is not found guilty of carrying persons or 
despatches in the service of the enemy, and is, there- 
fore, not condemned, the Government of the captor 
can nevertheless retain the persons as prisoners of 
war and confiscate the despatches, provided the 

^ See Annnaire, IX. {1887-88), of the “Smolensk,'* see above, 
p. 218. § 84. 

" See Mountague Bernard, ^ The P’riendship, 6 Rob. 4 ^ 0 ; 
Neutrality of Great Britain during the Atalanta, 6 Rob. 440* 
the American Civil War (1870), Holland, Prize Law, §§ 95 
hP* 3* 3 323 * ’ Bee, however, the Hope, 6 Rob. 

' See Lawrence, War, p. 195. 463, note. 

As regards the irregular character 
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persons and despatches are of such character at all as 
to make a vessel cognisant of this character liable to 
punishment for transporting them for and in the 
service of the enemy. 

§ 413. Whenever a neutral vessel is stopped for 
carrying persons or despatches in the service of the 
enemy, these persons and despatches cannot, at least 
according to British* and American practice, be 
seized unless the vessel is seized at the same time for 
the purpose of bringing her before a Prize Court. 
The release of Messrs. Mason and SlideU, forcibly 
taken off the “ Trent ” whilst the ship was allowed 
to continue her voyage, was based by the United 
States” on the fact that the seizure of these men 
without seizure of the vessel was illegal. Some 
writers,^ however, maintain that a mail-boat carrying 
enemy despatches ought not to be seized, but ought 
to be stopped for the purpose of taking out the 
despatches, and then be allowed to continue her 
voyage. 

Quite different from the case of seizure of such 
enemy persons and despatches as a vessel may not 
carry unpunished in the service of the enemy is the 
case * where a vessel has such enemy persons and 
despatches on board as she is allowed to carry, but 
whom a belligerent believes it to be necessary in the 
interest of self-preservation to seize. Since necessity 
in the interest of self-preservation is, according to 
International Law, an excuse® for an illegal act, a 
belligerent can seize such persons and despatches, pro- 
vided that such seizure is not only desirable, but abso- 
lutely necessary ® in the interest of self-preservation, 

’ See Holland, Prize Law, § 104. ' Seo Hall, § 253; Eivier, IJ. 

j See above, § 409. p. 390. 

See, for instance, Eivier, II. * See above, vol. I. § 129. 

3 o 9 i and Ullmann, § 165. “ See above, vol. I. § 130. 
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as, for insfance, in the case where an Ambassador 
of the enemy on board a neutral vessel is on the way 
to submit to a neutral a draft treaty of alliance in- 
jurious to the other belligerent.^ 


^ It is of value to print hero the 
rules of the Institute of Inter- 
national Law concerning analogous 
of contraband. They are rules 
6-8 of the “ Eeglemoiitation 
internationale de la eoiitrebande 
de guerre,” adoj^ted in Venice in 
1896. See Annuaire, XV. (1896) 
p. 230 

§ 6. II est defcndu d’attaquer 
ou empecher le transport de diplo- 
rnates ou courriers diplornatiques ; 
r' neutres ; 2“ accreditcs auprt^s 
de goiivernements neutres ; 3’^ 

naviguant sous pavilions neutres 
entre des ports neutres ou entre 
un port neutre et lo port d’un 
bellig(!*rant. 

Au contraire, le transport des 
diplomates d’un ennerni accreditee 
aupres de son allie est, sauf le 
trafic regulier et ordinaire, interdit : 
r’ sur los territoires et eaux dos 
belligerants ; T* entre leurs 
possessions; 3‘* entre les belli- 
gerants allies. 

§ 7. Sont iiiterdits Ics transports 
de troupes, militaires ou agents dc 
guerre d’un ennerni: i" dans les 
eaux des hell]gerant.s ; 2” entre 
leurs aufcorites, ports, possessions, 
arnif'es ou tlottes ; 3*’ lorsque le 
transport se fait pour le coinpte ou 


par I’ordre ou le mandat d’un 
ennerni ; ou bien pour lui amcncr 
soil des agents avee une commis- 
sion pour les operations de la 
guerre, soit des militaires etant 
dtyil n son service ou des troupes 
auxiliaires ou enrOk^es contraire- 
ment jI la neutralitc'i, - entre ports 
neutres, entre eaux d’un neutre et 
ceiix d’un bolligerant, d'un point 
neutre j\ rariiiee ou la Ilottc d’un 
bolligerant. 

L’ interdiction ne s’ ('tend pas au 
transport des particuliers (pii ne 
sont pas encore au service militairc 
d'lm belligerant, lors ineme (pi’ils 
auraient I’intention d’y entrer, ou 
qui font le trajet cornme simples 
vosagenrs sans conne.Kitt^ mani- 
feste avec le service militairc. 

5 8. Entre deux aut(3rit(3s d’un 
onnemi, cpii se trouvent sur (luel- 
qiie territoire ou navi re lui appar- 
tenant ou occupe par lui, est 
interdit, sauf lo trafic regulier et 
ordinaire, le transport de ses 
depeches (communications ofli- 
cielles entre aiitorites oHicielU^a). 

L’interdiction ne s’c'dend pas 
aux transports soit entre ports 
neutres soit on provenance on a 
destination do qiielqne territoire 
ou autorite neutre. 
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VISITATION, CAl’TUBE, AND TRIAL OF NEUTRAL 
VESSELS 

I 

Visitation 

Vattel, III. § 1 14 — Hall, §§ 270-276 — Lawrence, pp. 210,211, 268 — 
Manning, pp. 433-460 — Philliinore, III. §§ 322-344 — Twiss, II. 
§5 91 97 — Halleck, IT. pp. 255-271 — Taylor, §§ 685 -689 — Wharton, 
HI. §§ 325 and 346— Wheaton, §§ 524-537 — Blinitschli, 819-826 
— HefTter, §§ 167 171 — Geftcken in Holtzendorff, IV. pp. 773-781 
— Kliiber, §§ 293-294 — G. F. Martens, II. §§ 317 and 321 — 
Ullrnann, § 168— Bonfile, Nos. 1674-1675 — Despagnet, Nos. 693 - 
695 — Bivier, IT. pp. 423 426 — Calvo, V. §§ 2939-2991 — Fiore, TIT. 
Nos. 1630-1641 — Martens, TI. § 137 — Kleen, IT. 185 199, 209— 
Gessner, pp. 278 332 — Boeck, Nos. 767-769 — Dupuis, Nos. 239 
252 — Perels, §§ 52 55 Testa, pp. 230 242 — Ortolan, IT. pp. 214- 
-45 — Hautefeuille, III, pp. 1-299 — Holland, Prize Law, §§ 1-17, 
155 230 — U.S. Naval War Code, articles 30 33 — Schlegel, “ Sur 
la visite des vaisseanx neutres sous convoi ” (1800) -Mirbach, “Die 
volkerrechtlichen Gnmdsatze des Diirchsuchungsrochts zur See ” 
( 1903) — Locwenthal, “Das Untersuchungsrecht des internationalen 
Seerechtsim Krieg und Frieden ” (1905) — Diiboc inll.G., IV. (1897), 
pp. 382 403. — See also the monographs quoted above at the com- 
mencement of § 391, and Bulmerincq’s articles on “Lc droit des 
prises mai‘itimea ” in B.I., X Kill. (1878-1881). 

§ 414. Eight of visitation ’ is the right of bellige- 
rents to visit and. eventually search neutral merchant- 
men for the purpose of ascertaining whether these 

. I ' borne in mind punish neutral vessels breaking 

■‘that this right of visitation is not blockade and carrying contra- 
independent right hut is in- band and analogous of contra- 
wived in the right of either belli- hand, 
gerent — see above, § 3 14- --to 
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vessels really belong to the merchant marine of 
neutrals, and, if this is found to be the case, whether 
they are attempting to break a blockade, or whether 
they carry contraband or analogous of contraband or 
public enemy property. The right of visit and search 
is already mentioned in the Cormlato del Mare, and 
although it has often ' been contested, its raison (£kre 
is so oWious that it is now generally recognised in 
theory and universally in practice. It is indeed the 
ordy means for belligerents to ascertain whether 
neutral merchantmen intend to bring assistance to 
the enemy and to render him services of maritime 
transport.- 

Bight of §415- The right of visit and search can be exer- 
bj^whom, cised by all warships ^ of belligerents. But since it is 
where*"*^ a belligerent right, it can, of course, only be exercised 
exercised, after the outbreak of war and before the end of war. 
The right of visitation on the part of men-of-war of 
all nations in time of peace in a case of suspicion of 
piracy — see above, vol. I. § 266 (2) — has nothing to 
do with the right of visit and search on the part of 
belligerents. And since an armistice does not bring 
war to an end, and sinc'e, on the other hand, the 
exercise of the right of visitation is not an act of 
warfare, this right can be exercised during the time 
of a partial as well as of a general armistice."* The 

’ See, for instance, Hubner, l>e since even such States as iiave 
la saisie des bi\tiinents neutres, not acceded to the Declaration of 
(1759), 1 . p, 227. Paris in practice no longer issue 

Attention should be drawn to Letters of Marque, such a case 
the ** R^gleraent International des will hardly occur, 
prises maritimes,'’ adopted at But this is not universally 
Heidelberg in 1887 by the Insti- recognised. Thus, Hautefeuille, 
lute of International Law; §§ i- III.p. 91, maintains that during 
29 regulate visit and search. See a general armistice the right of ^ 
Annuaire, IX. (1888), p. 202. visitation cannot be exercised/ 

" It should be mentioned that and § 5 of the “ Bt\glement Intcrj 
privateers can also exercise the national des prises inaritimes 
right of visit and search. But of the Institute of International 
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region where the right can be exercised is the mari- 
time territorial belt of either belligerent, and, further, 
the Open Sea, but not the maritime territorial belt 
of neutrals. Whether the part of the Open Sea in 
which a belligerent man-of-war meets with a neutral 
merchantman is near or far away from that part of 
the world where actually hostilities are taking place 
matters not at all as long as there is suspicion against 
the vessel. The question whether the men-of-war 
of a belligerent can exercise the right of visitation in 
the maritime territorial belt of an ally is one between 
the latter and the belligerent exclusively, provided 
such an ally is already a belligerent. 

§416. During the nineteenth century it has be- 
come universally recognised that neutral men-of-war 
are not objects of the right of visit and search of 
belligerents. ‘ And the same is valid regarding 
public neutral vessels which sail in the service of 
armed forces, such as transport vessels for instance. 
Doubt exists as to the position of public neutral 
vessels which do not sail in the service of armed forces, 
but, such as mail-boats belonging to a neutral State 
for instance, sail for other purposes. It is asserted “ 
that, if they are commanded by an officer of the 
Navy, they must be treated in the same way as men- 
of-war, but that it is desirable to ask the commanders 
to give their word of honour assuring the absence of 
contraband and analogous of contraband. 

§ 417. Sw'eden in 1653, during war between 


Liiw takes up the same attitude, prises maritinies ” declares this 
It ought, likewise, to be mentioned right to cease “ avec Ics prelimin- 
that in strict law the right of visit aires de le paix.” See below, § 436. 
and search can be exercised even ' In former times Great Britain 
after the conclusion of peace be- tried to extend visitation to neutral 
fore the treaty of peace is ratified, men-of-war. Sco Manning, p. 455. 
But the above.mentioned § 5 of * Sco, for instance, Oessner, 
the “ B^gloment international des p. 297, and Perels, § 52, IV. 
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Great Britain and the Netherlands, claimed that the 
belligerents ought to waive their right of visitation 
over Swedish merchantmen if the latter sailed .under 
the (?onvoy of a Swedish man-of-war whose commander 
asserted the absence of contraband on board the con- 
voyed vessels. The Peace of Westminster in 1654 
brought this war to an end, and in 1756 the Nether- 
lands, now neutral, claimed the right of convoy. But 
it was not before the last quarter of the eighteenth 
century that the right of convoy was more and more 
insisted upon by Continental neutrals. During the 
American War of Independence in 1780, the Nether- 
lands again claimed that right, and when they tliem- 
selves in 1781 waged war against Great Britain, they 
ordered their men-of-war and privateers to respect the 
right of convoy. Between 1780 and 1 800 treaties were 
concluded, in which Kussia, Austria, Prussia, Den- 
mark, Sweden, France, the United States of America, 
and other States recognised that right. But Great 
Britain always refused to re(;ognise it, and in July 
1 800 the action of a British squadron in capturing a 
Dani.sh man-of-war and her convoy of six merchant- 
men for resistance to visitation called the Second 
Armed Neutrality into existence.^ Yet Great Britain 
still resisted, and by Article 4 of the “ Maritime 
Convention” of St. Petersburg of June 17, 1801, 
she conceded to Kussia only that vessels under 
convoy should not be visited by privateers. During 
the nineteenth century more and more treaties 
stipulating the right of convoy were concluded, so 
tliat it may be maintained that this right is 
now pretty generally ^ recognised. But Great 

’ See above, § 290. formity with the constant practice 

^ 0 . Naval War Code, article of the United States in the past* 
30, recognises it likewise, in con- 



VISITATION 


461 

Britain has never altered her attitude,, and, since 
the Declaration of Paris of 1856 does not mention 
convoy at all, the recognition of the right of convoy 
cannot be enforced upon Great Britain against her 
will. 

§ 418. There are no rules of International Law 
which lay down all the details of the formalities of 
the mode of visitation. A great many treaties regu- 
late them as between the parties, and all maritime 
nations have given instructions to their men-of-war 
regarding these formalities. Thereby uniform for- 
malities are practised with regard to many points, but 
regarding others the practice of different States differs. 
Article 17 of the Peace Treaty of the Pyrenees of 
1659 has served as a model of many of the mentioned 
treaties regulating the formalities of visitation : “ Les 
navires d’Espagne, pour eviter tout desordre, n’ap- 
procheront pas de plus pres les Fran9ais que la 
portee du canon, et pourront envoyer leur petite 
barque ou chaloupe bord des navires frangais et 
faire entrer dedans deux ou trois hommes seulement, 
a ({ui seront montres les passeports par le maitre du 
navire fran^ais, par lesquels il puisse apparoir, non 
seulement de la charge, mais aussi du lieu de sa 
demeure et residence, et du nom taut du maitre ou 
patron que du navire meme, afin que, par ces deux 
moyens, on puisse connaitre, s’il porte des marchan- 
dises de contrebande ; et qu’il apparaisse suffisamment 
tant de la qualite du dit navire que de son maitre ou 
patron; auxquelles passeports on devra donner en- 
tiere foi et crciance.” 

§ 4I9- A man-of-war which wishes to visit a 
neutral vessel must stop her or make her bring to. 
Although the chasing of vessels may take place 
under false colours, the right colours must be shown 
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when vess«ls are stopped.* The order for stop- 
ping can be given ^ by hailing or by firing one or 
two blank cartridges from the so-called affirming 
gun, and, if necessary, by firing a shot across the 
bows of the vessel. If nevertheless the vessel does 
not bring to, the man-of-war is justified in using 
force to compel her to bring to. Once the vessel 
has been brought to, the man-of-war brings to on her 
part, keeping a reasonable distance. With regard 
to the width of this distance, treaties very often 
stipulate either the range of a cannon shot or half 
such width or even a range beyond a cannon shot ; 
but all this is totally impracticable.* The distance 
must varj'^ according to the requirements of, the 
case, and according to wind and weather. 

§ 420. The vessel, having been stopped or brought 
to, is visited by one or two officers sent in a boat 
from the man-of-war. These officers examine the 
papers of the vessel to ascertain her nationality, 
the character of her cargo and passengers, and, 
lastly, the ports from and to which she is sailing. 
Instead of visiting the merchantman and inspecting 
her papers on board, the practice is followed, by 
the men-of-war of some States, of summoning the 
master of the merchantman with his papers on 
board the former and examining the papers there. 

If everything is found in order and there is no 
suspicion of fraud, the vessel is allowed to continue 
her course, a memorandum of the visit having been 
entered in her log-bdok. On the other hand, if 
the inspection of the papers shows that the vessel 
is carrying contraband or analogous of contraband, 


’ See above, §211. Perels, 5 53, pp. 284, 285. 

Sec above, vol. I. § 268. * See above, voL I. § 268, and 

" See Ortolan, II. p. 220, and Holland, rri;50 Law, §§ 195-216. 
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or that she is for another reason liable lio capture, 
she is at once seized. But it may be that, although 
ostensibly everything is in order, there is never- 
theless grave suspicion of fraud against the vessel. 

In such case she may be searched. 

§ 421. Search is effected* by one or two officers, Search, 
and eventually a few men, in presence of the master 
of the vessel. Care must be taken not to damage 
the vessel or the cargo, and no force whatever must 
be applied. No lock must be forcibly broken open 
by the search party, but the master is to be required 
to unlock it. If he fails to comply with the demand he 
is not to be forced thereto, since the master’s refusal 
to assist the search in general, or that of a locked part 
of the vessel or of a locked box in particular, is 
already sufficient cause for seizing the vessel. Search 
being completed, everything removed has to be 
replaced with care. If the search has satisfied the 
searching officers and dispelled all suspicion, a 
memorandum is entered in the log-book of the vessel, 
and she is allowed to continue her voyage. Oil the 
other hand, if search brought contraband or another 
cause for capture to light, the vessel is seized. But 
since search on the sea can never take place so 
thoroughly as in a harbour, it may be that, although 
search has disclosed no proof to bear out the sus- 
picion, gi-ave suspicion still remains. In such case 
she may be seized and brought into a port for the 
purpose of being searched there as thoroughly as 
possible.^ But the commander of a man-of-war 
seizing a vessel in such case must bear in mind that 
full indemnities must be paid to the vessel for loss of 
^time and other losses sustained if finally she is found 


See above, vol. I. § 269, and Holland, Prize Law, §§ 217-230. 
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innocent. , Therefore, after a search has brought 
nothing to light against the vessel, seizure should 
take place only in case of grave suspicion. 

Conse- § 422. If a neutral merchantman resists visit or 
ot’Sst- se^’-rch, she is at once captured. No visit and search 
rsit V place at all after capture, because confiscation 

is already the pensilty for resistance, whether the 
vessel is or is not liable to be confiscated on other 
grounds. The question whether the vessel only or 
also her cargo can be confiscated for resistance is 


Whttt 

consti- 

tutes 

llesist- 

ance. 


Sailing 

under 

Enemy 

Convoy 

equivalent 

to Resist- 


controverted. According to British * and American 
theory and practice, the cargo is likewise confiscated. 
But Continental “ writers emphatically argue against 
this and maintain that the vessel only is liable to 
confiscation. 

§ 423. Theory and practice agree that mere flight, 
mere attempt on the part of a neutral merchantman 
to escape visitation, does not in itself constitute 
resistance.^ But, of course, such vessel may be 
chased and compelled by force to bring to ; some ^ 
States even order their meu-of-war to capture vessels 
attempting to escape visitation. But it constitutes 
resistance if a vessel defends herself by force against 
a man-of-war which endeavours to make her bring 
to, or if a vessel which has been brought to refuses 
to admit the visiting officer on board, or refuses to 
show her papers, or to submit to search. It also con- 
stitutes resistance if the master refuses to be present 
during search, or to open locked parts of the vessel, 
locked boxes, and the like. 

§ 424. Wheaton excepted, all writers would seem 
to agree that the fact of neutral merchantmen’s 

^ The Maria, i Rob. 340. ^ See U.S. War Code, article' 

* See Gessner, pp. 318-321. 33 (i). 

The Maria, i Rob. 340. 
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sailing under a convoy of enemy inenjof-war is 
equivalent to resistance on their part, whether they 
themselves intend to resist by force or not. But the 
Government of the United States of Americai in 1810 
contested this principle. In that year, during war 
between Great Britain and Denmark, many American 
vessels sailing from Eussia used to seek protection 
under the convoy of British men-of-war, whereupon 
Denmark declared all such Ameritsan vessels to be 
good and lawful prizes. Several were captured 
without making any resistaiu^e whatever, and 
were condemned by Danish I’rize Courts. The 
(Jnited States protested, and claimed indemnities 
from Denmark, and in 1830 a treaty between the 
parties was signed at Copenhagen,' according to 
which Denmark had to pay 650,000 dollars as 
indemnity. But in article 5 of this treaty the 
parties “expressly declare that tin; present con- 
vention is only applicable to the cases therein 
mentioned, and, having no other object, can never 
hereafter be invoked by one party (;r the other as a 
precedent or a rule for the future.’' “ 

§ 425. Since Great Britain has never recognised 
the right of convoy and has always insisted upon tlie 
right of visitation to be exercised over neutral mer- 
chantmen sailing under the convoy of neutral men- 


■ Martens, N.K., VIII. p. 350. 

' r>ee Wheafcou, §§ 530 537 bid! 
Tavlor, § 693, p. 790. Wheaton 
was the negofciaiov of this treaty 
on the part of the United States. 
With the case of neutral mer- 
chantmen sailing under enemy 
convoy, the other case — sec above, 
3 185 — is frequently confused, in 
which neutrai goods are placed 
on board an armed enemy vessel. 
An the ease of the “ Fanny ” 
(i Dodson, 443) Sir William Scott 
condemned neutral Portugueae 
VOh. IL 


proiierty on the ground that 
placing neutral property on board 
an armed vessel was eipial to 
resistance against visitation. But 
the Supreme Court of the United 
States of America, in the case of 
the “ Nercide ” (9 Oranch, 3S8), 
held the contrary view. The 
Court was composed of four judges 
of whoiu Story was one, and the 
latter dissented from the majoriiy 
and considered the British prac- 
tice correct. See Phillimore, Til. 
§341, and Wheaton, § 529. 
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of-war, the question has arisen whether such mer- 
chantmen are considered resisting visitation in case 
the convoying men-of-war only, and not the convoyed 
vessels themselves, ofter resistance. British practice 
answers the .question in the affirmative. The I'ule 
was laid down in 1799 ’ and in 1804 " Sii' William 
Scott in the cases of Swedish vessels captured while 
sailing under the convoy of a Swedish man-of-war. 

§ 426. Since the purpose of visit is to ascertain 
the nationality of the vessel, the character of her 
cargo and passengers, and the ports from and to 
which she is sailing, it is obvious that this purpose 
cannot be realised in case the visited vessel is 
delicient in her papers. As stated abo\ e in vol. I. 
§ 262, every merchantman ought to carry the follow- 
ing papers : (i) A certilicate of registry or a sea-letter 
(passport) ; (2) the muster-roll ; (3) the log-book ; 
(4) the manifest of cargo ; (5) bills of lading, and (6) 
if chartered, the charter-party. Now, if a vessel 
is visited and (.•annot prodiu^e one or more of the 
mentioned papers, she is suspect. Search is, of 
course, admissible for the purpose of verifying the 
suspicion, but it may be that, althougli search has 
not produced any proof of guilt, the suspicion is 
not dispelled. In sucli case she may be seized and 
brought to a port for thorough examination. But, 
with the exception of the case that she cannot 
produ(;e either certificate of registry or a sea-letter 
(pa.ssport), she cannot be confiscated for deficiency 
in papers only. Yet, if the cargo is also suspect, or 
if there are other circumstances which increase the 
suspicion, confiscation is in the discretion of the 
Prize Court. 

§ 427. Mere deficiency of papers does not arouse 

‘ The Maritt, i Kub. 340, - The lilbcbe, 5 Bob* 173. 
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the same suspicion which a vessel humrs if she 
destroys ‘ or throws overboard any of her papers, 
defaces them or conceals them, and in especial in 
case the spoliation of papers takes place at tlie time 
when the visiting vessel comes in sight. Whatever 
her cargo may be, a vessel may at once be seized 
without further search as soon as it becomes apparent 
that spoliation, defacement, or concealment of papers 
has taken place. The practice of the different States 
differs with regal’d to other consequences of spoliation, 
and the like, of papers, but confiscation is certainly 
admissible in case other circumstances increase the 
suspicion." 

§ 428. The highest suspicion is roused through 
tile fact tliat a visited vessel carries double papers, 
or false ^ papers, and such vessel may (•ertainly be 
seized. But the practice of the dillerent States difiers 
with regard to the question whether conliscation is 
admissible for the mere fact of carrying double or 
false papers. Whereas the practice of some States, 
as Russia and Spain, answers the question in the 
affirmative, British * and American ^ practice takes a 
more lenient view, and condemns such vessels only on 
a clear inference that the false or double papers were 
carried for the purpose of deceiving the belligerent 
by whom the capture was made, but not in other 
cases.*’ 


' The Hunter, i Dodson, 480. ' Tho St. Nicholas, r Wlioaton 

“ Sec the case of The Apollo in 417. 

Calvo, V. § 49S9. " Seellalleck, II. p. 371 J Hall, 

' The Sarah, 3 Rob. 330. § 376 I Taylor, § 690. 

’ ThcElizaandKaty,6Ilob. 192. 
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Hall, § 377-Lawrcnce, § 215— Phillimore, TIL §§ 361 364— Twins, II. 
§§ 166 iS4—Halleck, II. pp. 362 -391— Taylor, § 691— Hluntsclili, 
,<5(3o — neCfter, 17 i, 191, >92 — Geffcken in HoUzendorff, IV. 

pp. 777- 780 -Ullmann, § 168— Eivier, II. pp. 426-428— Calvo, V. 
§§ 3004-3034— Fiore, IIT. Nos. 1644- 1657— Martens, II. §§ 126-137 
-Kleen, II. §§ 203-2 iS—Ocssner, pp. 333 356— Bocck, Nos. 770- 
777— Dupuis, Nos. 253-281— I’erels, 5 55— Testa, pp. 243-244-- 
Hautefeuillc. III. pp. 214-299— Ilollanrl, Prize Law, 231-314 
— U.S. Naval War Code, articles 46 5o--Sce also tlio monographs 
ipiotcd above at the commencement of § 391, and Bulmcrincu's 
articles on “ Le droit dcs prise.s inaritimcs ” in ll.I., X XIII. 
(1878 1881). 

§ 429. From the .statements iiiven above in 
368 428 reo-ardinu’ blockade, contraband, analo- 
gous of conti'aband, and visitation, it is obvious that 
capture takes place either because the vessel or the 
cargo or both are liable to confiscation, or because 
grave .suspic^ion demands a further inquiry, which 
can be carried out in a port only. Both cases are 
alike as far as all details of capture are concerned, 
and in the latter case Prize Courts may pronounce 
capture to be justified, although no ground for con- 
fiscation of either vessel or cargo or both has been 
detected. 

The mode of cajiture is the same as described 
above in § 184 regarding capture of enemy veSsels.' 

v; 430. 'Clie effect of capture of neutral vessels is 
in every way difiereut from the effect of capture 
of enemy vessels," since the [lurpose of capture 
differs in these two cases. Capture of enemy vessels 

' The “Rugloment international 1887, regulates capture in §§ 45 > 
des piises maritimes,'’ adopted by 62; see Amuuiire, IX. (1888), 
tlic Institute of International Law p. 304. 
at its meeting at Heidelberg in - .See above, § 185. 
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is made for the purpose of appropriating tliem in the 
exercise oi‘ the right of belligerents to appmpriate all 
enemy property found on the Open Sea or in the 
maritime territorial belt of either belligerent. On 
the other hand, neutral merchantmen are only 
captured for the purpose of confiscation of vessel or 
cargo, or both, as punisliment for certain special acits, 
the punishment to be pronounced by a Prize Court 
after a thorough investigation into all the circum- 
stances of the special case. Therefore, although the 
effect of capture of neutral vessels is that the vessels, 
the individuals, and the goods tliereon are placed 
under tl\e captor’s authority, her offu'ers and crew 
do not bec.ome prisoners of war. They are indeed 
to be detained as witnesses for the trial of the vessel 
and cargo, but nothing stands in the wa\’ of releasing 
those of them who are not wanted for that purpose. 
As i-egards passengers, if any, they have to be 
released as soon as possible, witli the exception of 
those enemy persons who can be made prisoners of 
war. 

Regarding the conduct of captured neuti'al vessels 
to a [)ort of a Prize Court, the same is valid as 
regards condin^t of capttired enemy vessels ‘ to suf‘h 
port. 

§ 431. That as a rule captured neutral vessels 
may pot be sunk, bttrned, or othei wise destroyed is 
as universally recognised as that captured enemy 
merchantmen may not as a rule be destroyed. But 
whereas, as shown above in § 194, the destruction 
of captured enemy merchantmen before a verdict 
is obtained against them is, in exc-eptional cases, 
Jawful, it is a moot question whether the destruction 
of captured neutral vessels is likewis(" exc’eptionally 


Destrne 
tion of 
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* 8 co above, § 193. 
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allowed instead of bringing them before a Prize 
Court. 

British ^ practice does not, as regards the neutral 
owner of the vessel, hold the captor justified in destroy- 
ing a vessel, however exceptional the case may be, and 
however meritorious the destruction of the vessel may 
be from the point of view of the Government of the 
captor. For this reason, .should a captor, for any 
motive whatever, have destroyed a neutral prize, full 
indemnities are'to be paid to the owner, although, if 
brought into a port of a Prize Court, condemnation 
of vessel and cargo would have been pronounced 
bej’ond doubt. The fule is, that a neutral prize must 
be abandoned in case it cannot, for any reason what - 
ever, be lirought to a poi’t of a Prize Court.- 

But the practice of other States does not recognise 
this rule. Thus, the United States Naval War Code, 
article 50, declares : “ If there are controlling reasons 
why vessels that are properW captured may not lie 
sent in for adjudication — such as unseaworthiness, the 
existence of infectious disease, or the lack of a prize- 
crew — they may be appraised and sold, and, if this 
cannot be done, they may be destroyed. The immi- 
nent danger of recapture would justify destruction, 
if there should l)e no doubt that the V’essel W'as a 
proper prize. But in all such cases all the papers 
and otlier testimony should be sent to the Prize 
Court, in order that a decree may l)e duly entered. ’ 
According to Article 20 of her instructions of 1870, 


’ _ Tho Actaeon, 2 Dodson, 48 ; 
Felicity, 2 Dodson, 381 ; Leucadc, 
Spinks, 217. See Holland, Prize 
l,aw, § 303. 

See Professor Holland’s 
letters published in the “ Times ” 
on August 6, 17, 30, 1904, and 
.Tune 29, 1905. See also Holland, 


Neutral Duties in a Maritime 
War, as illustrated by Recent 
Events (1905, from the Proceed- 
ings of the British Academy, vol. 
II.) pp. 12, 13; Phillimore, 1II.‘ 
§333: Twiss, II. § 166; Hall, 
§ 77 : Lawrence, § 215. 
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France allows her captors to destroy prices — appa- 
rently neutral as well as enemy prizes — wheti the 
destruction is nec^essary for the safety of the captor 
or for the success of his operations. Russia, already 
in 1869, by § ro8 of her Prize Regulations, allowed 
the destruction of a neutral as well as an enem}- 
prize on account of its bad condition, risk of re- 
(’apture, impossibility of sparing a prize crew, and 
small value of the prize vessel. And according to 
Arti<jle 2 1 of tlie Russian Prize Regulations of 1 895 
and Article 40 of instructions of 1901, the commander 
of a cruiser is authorised, under his personal responsi- 
])ility, to burn or sink a neutral or enemy prize if it 
is impossible to preserve it on account of its bad 
condition, small value, danger f)f recapture, distance 
or blockade of the Russian ports, danger to the 
ca])tor or the success of his operations. Japan, 
which according to Article 20 of her Prize Law of 
1894 ordered her (aiptors to release neutral prizes 
after confiscation of their contraband goods, in case 
the vessels cannot be brought into a port, altered her 
attitude in 1904, and allowed in certain laises the 
destruction of neutral pi’izes. 

Continental writers on International Law agree 
just as little as the States on the question of destriuv 
tion of neutral prizes. Whereas some emphati<\ally 
answer it in the negative,* others decidedly answer it 
in the affirmative.*^ 

Thus the matter is not at all settled. The question 
became of great importance in 1904, during the 
Russo-Japanese War. No case of Japanese captors 
sinking neutral prizes is reported but Russiair 


* ' See, for inetance, Taylor, § 691, 
ftml Kleen, IT. pp. 531-534. 

See, for instance, Geffcken in 
Holtzcndorff, IV. p. 777; Calvo, 


V. §§ 3019, 3028-3034; Fiore, 
Iir.’No. 1655; Martens, IT. § 126; 
Dupuis, Nos. 261-268; Porels, 

§ 55 * 
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cruisers sank the following neutral vessels : the 
“Knight Commander,” “Uip.sang,” “Ikhona,” “St. 
Kilda” (British),' the “Tetardos” and. “Thea” 
(German), the “ Ihincess Marie ” (Danish). It is 
not reported whetlier Germany and Denmark pro- 
tested, but Great Britain strongly objected to the 
Eussian practice and claimed damages for the British 
vessels concerned. There is no doubt that the 
matter will be a point to be discussed by tlie immi- 
nent second Peace Conferem’e at the Hague. It 
ought to be settled in conformity with the more 
lenient British practice, for otherwise the door would 
lie open to abuse. 

It ought to be mentioned that the question of 
'destruction of neutral prizes must not 1)e confounded 
|ydth the destruction of neutral vessels in exercise of 
the so-called right of angar}'. This right — see above, 
§ 365 — can l)e exercised jigauist , rieR 
whether they are prizes or not. 

Be that as it may, wlienever a neutral vessel is 
for any reason whatever l)urnt, sunk, or otherwise 
destroyed, her crew, paiiers, and, if possiltle, her 
cargo, must be removed. 

§ 432. Eegarding ran,som of captured neutral 
N'essels, the same is valid as regards ransom of 
captured enemy ve.ssels.’^ 

As regards recapture of neutral prizes,^ tlie rule 
ought to be that ipso facto by recapture the vessel 
becomes free without payment of any salvage. 
Although captured, she was still the property of her 
neutral owners, and if condemnation had taken place 
at all, it would have been a punishment, and the re- 

' See Lawrence, War, pp. 250 - 406; GeBsnor,pp.344 -356; KlccnT 

261. II.§2r7; QeffckcninHoltzendorff, 

above, § 195. IV. pp. 778 780 ; t^nlvo, V. M T - 10 

' See H aiitefeuUle, III. pp. 366 32 1 6. 
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capturing belligerent has no interest whfrtever in the 
punishment of a neutral vessel by the enemy. 

But the matter of recapture of neutral prizes is 
not settled, no rule of International Law and no 
uniform practice of the different States being formu- 
lated regarding it. Very few treaties toucli upon it, 
and the municipal regulations of the different States 
regarding prizes seldom mention it. According to 
British practice,’ the recaptor of a neutral prize is 
entitled to salvage, in case the recaptured vessel 
would have been liable to condemnation if brought 
into an enemy port. 

§ 433. Besides the case in whicl\ captured vessels 
must be abandoned, because they/aan for some reason 
or another not be brought into a port, tlieic are 
(?ases in which they are released without a trial, 'flie 
rule is that a captured neutral vessel is to be tried 
by a Prize Court in case the captor asserts her to be 
suspicious or guilty. But it may happen tliat all 
suspicion is dispelled even before the trial, and then 
the vessel is to be released at once. For this reason 
Article 246 of Holland’s Prize Tjatc lays down the 
rule : “ If, after the detention of the vessel, there 
should come to the knowledge of the commander any 
further acts tending to show that the vessid has been 
improperly detained, he shoidd immediatel}' release, 
her. . . .” Even after she has been brought into the 
port of a Prize Court, release can take place without 
a trial. Thus the German vessels “ Bundesrath ” 
and “ Herzog,” Avhich were captured in 1900 during 
the South African War and brought to Durban, were, 
after search had dispelled all suspicion, released 
. without trial. 
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^ War Onskan, 2 Rob, 299. See Hollaiul, Prize Law, 5 
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Triat. of Cai'turkt) Neutral Vi^ssels 

Lawrence, §§ 212 214 p. 96-— Manning, pp, 472-483— PhillL 
more, III. §§ 433-5o8™-Twiss, II. §5 169-170— Hallock, II. pp. 
393 -429--Taylor, §§ 563-567— Wharton, III. 328-330— Wheaton, 

§§ 389-397 — illuntschli, §§ 841-862 — HeITtcr, §§ 172-173 — Geffcken 
in IToltxendorff, IV. pp. 781-788— Ullmann, § i68-~Bonrils, Nos. 
1676 1691— Despagnet, Nos. 664 -670— llivier, IT. pp. 353 -356“- 
(Vilvo, V. §§ 3035 3087 — Fiore, III. Nos. 1681-1691 — Martens, II. 
§§ 125 -126- Kleen, II. §§ 219-234— Gessner, pp. 357 427— Boeck, 
Nos. 740 800 — Dupuis, Nos. 282 301 — Perels, §§ 56 57 — Testa, 
pp. 244-247— Ilautefeuille, III, pp. 299 365. — See also the mono- 
graphs ipioted above at the commencement of § 391, and Buhne- 
rinc(|’s articles on “ T^es droits des prises marifcinies ” in U.I., 
X. Xill. (1878 1881). 
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^ 434. Although belligerents have, according to 
International Law, the right to capture neutral 
vessels under certain circumstances, and although 
they have the duty to bring these vessels for trial 
before Prize Courts, such trials are in no way an 
internatioital matter. Just as Prize Courts are a 


municipal * institution, so trials of captured neutral 
vessels are a municipal matter, Tlie neutral home 
States of the vessels are not represented and, 
directly at least, not concerned in the trial. Nor is, 
as commoidy maintained, the law administered by 
Prize Courts International I^aw. These Courts apply 
the law of their country. The best proof of this 
is the fact that the practice of the Prize Courts of 
different countries differs in many points. Thus, for 

’ See above, § 192. The matter ternational dcs prises maritimes,” 
is regulated as far as Great Britain adopted in 1887 at Heidelberg by 
is concerned by the Naval Prize the Institute of International Law, 
Act, 1864 (27 and 28 Viet. cli. 25) provides in §§ 63 1 18 detailed rules^ 
and the Prize Courts Act, 1894 concerning the organisation of* 
(57 and 58 Viet. ch. 39); see Prize Courts and the procedure 
Appendices XI. and XII, below, pp. before them ; see Annuaire, IX. 
540 and 555. The lUglemcnt in- (1888), p. 208. 
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instance, the question wliat is and what is not 
contraband, and, further, the question when an 
attempt to break blockade begins and when it ends^ 
are differently answered by the practice of different 
States. A State may, of course, order its Prize 
Courts to apply regarding certain cases and questions 
the rules of International Law. But thereby the 
respective State, instead of supplying the Courts 
with Municipal Law, leaves it to them to build up a 
practice whi(;li is in accordance with International 
haw. And there ought to be no doubt that a State 
in fact can at any moment interfere and order its 
Prize Courts to apply henceforth such and such rules, 
whether or not the latter are in accordance with 
International Law.* That a State by oidering its 
Prize Courts to apply rules which are not in accord- 
ance with International Ijaw would commit an 
international delinquency is, of ('.ourse, obvious. 

§ 435. The results of the trial of captured neutral Result 
ships can be five. Vessel and cargo may be con- 
demned, or the vessel alone, or the cargo alone ; and 
the vessel and cargo may be released either with or 
without costs and damages. Costs and damages 
will be allowed when capture tvas not justified. But 


' Many wiiters on International more, III. §§ 433 “43^ : Hall, 
Law maintain that Prize Courts §277; Lavvronee, I 212. lint it is 
ore International Courts, and that to bo expected that the recognition 
the, law administered by these of the ditl’crences between Muni- 
courts is International Law. cipal and Intcrn!itii)nal Law .see 
Lord Stowell again and again — above, vol. 1. §§ ao-25— -and of 
the Maria, ' i Rob. 340; Re- the fact that States only, and 
covery, 6 Rob. 348 ; Fox and neither their officials nor their 
Others, Edwards, 311 — cniphati- Courts nor their citizens are sub- 
cally asserted it. And almost all jects of Inteniational Law ee« 
English and American writers — above, vol. 1. § '3 — will lead to the 
see, however, Holland, Studies, general recognition of the tac.i 
P- 199. who agrees with me — adopt that the law applied by Ime 

Lord Stowoll’B standpoint; sec Courts is not and cannot bo J ntor- 

Halleck, ll. pp. 41 1-412; Maine, national Law. 
l’-96; Manning, p. 472; Philli- 
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it must be Viinpliasisetl that capture may be justified, 
as, for instance, in the case of spoliation of papers, 
although the Prize Court does not condemn the 
vessel, and, further, that costs and damages are never 
allowed in case a part only of the cargo is condemned, 
although the vessel herself and tlie greater part of the 
cargo are released. That, in case the captor is unable 
to pay the costs and damages allowed to a released 
neutral vessel, his Governnu'ut has to indemnify the 
vessel, there ought to be no doubt, for a State l)ears 
“ vicarious " responsibility ‘ for internationally inju- 
rious acts of his naval forc’es. 

§ 436. It ;^is a moot question whether neutral 
vessels (;aptured before conclusion of peace can be 
tried after the conclusion of j)ea(a;.- I think that 
the answer must Ixi in the aflirmative, even if a 
special clause is contained in the Treaty of Peace, 
which stipulates that captured l)ut ikR yet condemned 
vessels of the l)elligerents sliall be released. A trial 
of neutral prizes is in any case nec^essary for the pur 
pose of deciding the fact whether or not capture was 
justified, and whether, although condemnation would 
not be justified, the neutral vessels can claim (“osts 
and indemnities. Thus, after the conclusi(.m of the 
Abyssinian War, in December 1896, tlie Italian I’rize 
(■ommission, in the case of the “Doelwijk,”'* pro- 
nounced its right to try the vessel in spite of the fact 

‘ See above, vol. I. § 163. prizes captured after the signing 

* See Perels, S 57, p. 309, in but before the ratification of the 
contradistinction to Uluntschli, Peace of Portsmouth. Tliereby, 
5 862. But there is, of course, no three German vessels, two Eng- 
doubt that the belligerent con- liah, and one Norwegian escaped 
cerncd can exercise an act of ennfiscation, which in strict law- 
grace and release such prizes, sec above, p. 458, note 4 — would 
Thus, in November 1905, at the have been justified. * 

end of the llusso-.Japancse War, ’ See Martens, N.R.O., 2nd ser. 
tlio Mikado proclaimed the nn- XXVIll. pp. 66-90. 
conditional release of .all neutral 
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> 

that peaue had been concluded between the time of 
capture and trial, declared the capture of the vessel 
and cargo to have been justified, but pronounced 
that, peace having been concluded, c(jnfiscation of 
vessel and cargo would no longer be lawful. 

DifTerent from the question wliether neutral prizes 
can be tried after the conclusion of peace is the other 
question whether they can be condemned to be con- 
fiscated. In the above-mentioned case of the 
“ Doelwijk ” the question was answered in the 
negative, but I believe it ought to be answered in the 
affirmative. Confiscation of vessel and cargo having 
the character of a punishment, it would seem that the 
punishment may be inflicted after the 'conclusion of 
peace provided the criminal act concerned was con- 
summated before peace was concluded. But nothing, 
of course, stands in the way of the .single States 
taking a more lenient view and ordering their Prize 
Courts not to pronounce confiscation of neutral 
vessels after the conclusion of peace. 

§ 437. If a trial leads to condemnation, and if rrotcstt; 
the latter is confirmed by the Court of .Vppeal, the ckimi-of 
matter as between the captor and the owner of the 
captured vessel and cargo is finally settled. But the Trial, 
right of protection,' which a State exercises over its 
subjects and their property abroad, may nevertheless 
be the cause of diplomatic protests and claims on the 
part of the neutral home State of a condemned vessel 
or cargo, in case the verdict of the Prize Courts is 
considered not in accordance with International laiw 
or formally or materially unjust. It is through such 
protests and claims tlj^at the matter, which was 
hitherto a mere municipal one, becomes of inter- 
nahonal importance. And history records many 

‘ See above, vol. I. S 319. 
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instances of cases of interposition of neutral States 
after trials of vessels which had sailed under their 
flag. Thus, for instance, in the famous case of the 
Silesian Loan,‘ it was the fact that Frederick II. 
of Prussia considered the procedure of British Prize 
Courts regarding a number of Prussian inerchant- 
mei> captured during war between Great Britain 
and France in 1747 and 1748 as unjust, which made 
him in 1752 resort to reprisals and cease the pay- 
ment of the interest of the Silesian Loan. The 
matter was settled" in 1756, through the payment 
of 20,000/. as indemnity by Great Britain. Thus, 
further, after the American Civil War, Articles 12-17 
of the Treaty of Washington'^ provided the appoint- 
ment of three Commissioners for the purpose, amongst 
others, of deciding all claims against verdicts of the 
American Prize Courts. And when in 1879, during 
war between Peru and Chile, the German vessel 
“ Luxor ” was condemned by the Peruvian Courts, 
Germany interposed and the vessel was released.' 

§ 438. Numerous inconveniences result from the 
present condition of International Law, according 
to winch the Courts of the belligerent whose 
forces have captured neutral vessels exercise juris- 
diction without any control on the part of neutrals. 
Although, as shown above in § 437, neutrals interfere 
sometimes after the trial and succeed in getting their 
claims recognised in the face of the verdicts of 
Prize Courts, the present condition of matters is not 
satisfactory, and has, therefore, called forth several 
proposals for so-called mixed Prize Courts."' The 

' Sec above, § 37. ‘ Hee above, § 404. 

" bee Martens, Causes C'elebres, ■’ Sec Uocck, Nos. 748 7644 

ll. [). 167. Geflckcn in Holtiiondorfr, IV. p- 

'See Martens, N.E.G., XX. 787; Dupuis, No. 289; Bulineriticii 
!>• 698. in R.I., XL (1879), pp. i73-*9*- 
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first proposal of this kind was made in 1759 by 
Hiibner/ who suggested a Prize Court composed of 
judges nominated by the belligerent and of c;onsuls or 
councillors nominated by the home State of the captured 
neutral merchantmen. A somewhat similar pro- 
posal was made by Tetens - in 1 805. Other pi'oposals 
followed until the Institute of International Law 
took up the matter in 1875, appointing, on the pro- 
posal of Professor Westlake, at its meeting at the 
Hague, a Commission for the purpose of drafting a 
“ Projet d’organisation d’un tribunal international 
des prises maritimes.” In the course of time there 
were in the main two proposals before the Institute, 
Westlake’s and Hulmerincq’s. Westlake proposed ^ a 
Court of Appeal to be instituted in each case of war, 
which should consist of three judges — one to be nomi- 
nated by the belligerent concerned, another by the 
Iwiine State of tlie neutral prizes ct)ncerned, and the 
third by a neutral Power not interested in the. case. 
According to Westlake’s ])roposal there would thei’e- 
fore liave to be instituted in every war as many Courts 
<jf Appeal as neutrals are concerned. Bulnierinc(| ])ro- 
posed two Courts to be instituted in each war for all 
prize cases — the one to act as Prize Court of the First 
Instance, the other to act as Prize Court of Appeal, 
each Court to consist of three judges — one jttdge 
to be appointed by either belligerent, the third judge 
to be appointed in common by all neutral maritime 
Powers. Finally, the Institute agreed at its meeting 
at Heidelberg in 1 887 upon the following proposal, 

’ Btj la saisie dcs batimeiits dc guerre nri general (1805), p* 62. 
neutiTs (1759), voL ir. p. 21, ’ See Aimuairc, IL (1878), 

^ “ Considerations sur Ics droits p. 1 1 4* 

reeiprotpios des puissances belli- ^ ^oe K.I.t XI. (1S79), pp, 19 f- 
gerautos et des puissances neutres 194. 
siu* iner, avec les priiicipes du droit 
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which is e^ibodied in §§ 1 00-109 of the “liegle- 
nient international des prises maritimes : ” ^ At the 
beginning of a war either belligerent institutes a Court 
of Appeal consisting of five judges, the president and 
one of the other judges to be appointed bj^ the bel- 
ligerent, the tliree remaining to be nominated by 
thi’ee neutral Powers, this Coui't to be competent for 
all prize cases. 

Thus the matter stands at present. To carry out 
the proposal of the Institute, it would first be neces- 
sary for the Powers to agree upon a common code, 
of prize la’w, such as proposed by the “ Peglement 
iuteniational des prises maritimes” of the Institute. 

^ Annuaire, IX. (1SS7), p. 239. 
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FOEEIGN ENLISTMENT ACT, 1870 
33 & 34 ViCT., ClUPTfiK 90 

An Act to regulate the conduct of Her Majesty’s Subjects 
during the existence of hostilities between foreign states with 
which Her Majesty is at peace. [9 August 1870.] 

Whkkkas it is expedient to make provision for the regulation 
of the conduct of Her Majesty’s subjects during the existence 
of hostilities between foreign states with which Her Majesty is 
at peace : 

Be it enacted by the Queen’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 


Preliminary 

1 . This Act may be cited for all purposes as The Foreign 
Enlistment Act, 1870.” 

2 . This Act shall extend to all the dominions of Her Majesty, 
including the adjacent territorial waters. 

3 . This Act shall come into operation in the United Kingdom 
immediately on the passing thereof, and shall be proclaimed in 
every British possession by the governor thereof as soon as 
^i^ay be after he receives notice of this Act, and shall come into 
operation in that British possession on the day of such pro- 
clamation, and the timef at which this Act comes into operation 
in any place is, as respects such place, in this Act referred to as 
the commencement of this Act. 


Short 
Title of 
Act. 

Applica- 
tion 
of Act. 
Com- 
mence- 
ment of 
Act. 


1 I *2 
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Penalty 
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ment in 
Service of 
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State. 


Penalty 
on leaving 
Her 

Majesty’s 
Domi- 
nions with 
intent to 
serve a 
Foreign 
State. 


Penalty 
on em- 
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under 
False 
llepresen 
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as to 
Service. 


« Illegal Enlistment 

4. Tf any person, without the license of Her Majesty, being 
a British subject, within or without Her Majesty’s doniiuions, 
accepts or agrees to accept any commission or engagement in 
the military oi- naval service of any foreign state at war with 
any foreign state at peace with Her Majesty, and Jn this Act 
referred to as a friendly state, or whether a British subject or 
not within Her Majesty’s dominions, induces any other person to 
accept or agree to accept any commission or engagement in the 
military or naval service of any such foreign state as aforesaid, — 

He shall be guilty of an offence against this Act, and shall 
be punishable by fine and imprisonment, or either of such 
punishments at the discretion of the court before which 
the offender is convicted ; and imprisonment, if awarded, 
may be either with or without hard labour. 

5. If any person, without the license of Her Majesty, being 
a British subject, quits or goes on board any ship with a view 
of quitting Her Majesty’s dominions, with intent to accept any 
commission or engagement in the military or naval seiTice of 
any foreign state at war with a fiiendly state, or, whether a 
British subject or not, within Her Majesty’s dominions, in- 
duces any other person to quit or to go on board any ship with 
a view of quitting Her Majesty’s dominions with the like in- 
tent, — 

He shall be guilty of an offqpce against this Act, and shall 
be punishable by fine and Imprisonment, or either of such 
punishments, at the discretion of the court before which 
the offender is convicted ; and imprisonment, if awarded, 
may be either with or without hard labour. 

6. If any person induces any other person to quit Her 
Majesty’s dominions or to embark on any ship within Her 
Majesty’s dominions under a misrepresentation or false re- 
presentation of the service in which such person is to be 
engaged, with the intent or in order that such person may 
accept or agree to ficcept any commission or engagement in the 
military or naval seiTice of any foreign state at war with a 
friendly state, — 

He shall be guilty of an offence against this Act, and shall 
be punishable by fine and imprisonment or either of such 
punishments, at the discretion of the court before whidi 
the offender is convicted ; and imprisonment, if awarded, 
may be either with or without hard labour. 
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7 . If the master or owner of any ship, without fiie license of 
Her Majesty, knowingly either takes on board, or engages to 
take on board, or has on board such ship within Her Majesty’s 
dominions any of the following persons, in this Act referred to 
as illegally enlisted persons ; that is to say, 

(i.) Any person who, being a British subject within or with- 
out the dominions of Her Majesty, has, without the 
license of Her Majesty, accepted or agreed to accept 
any commission or engagement in the military or 
naval service of any foreign state at war with any 
friendly state : 

{2,) Any person, being a British subject, who, without the 
license of Her Majesty, is about to quit Her Majesty’s 
dominions with intent to accept any commission or 
engagement in the military or naval service of any 
foreign state at war with a friendly state : 

(3.) xVny person who has been induced to embark under a 
misrepresentation or false representation of the service 
in which such person is to be engaged, with the intent 
or in order that such person may accept or agree to 
accept any commission or engagement in the military 
or naval service of any foreign state at war with a 
friendly state : 

Such master or owner shall bo guilty of an offence against this 
Act, and the following consequences shall ensue ; that is to 
say, 

(i.) The offender shall be punishable by fine and imprison- 
ment, or either of such punishments, at the discretion 
of the court before which the offender is convicted ; 
and imprisonment, if awarded, may be either with or 
without hard labour : and 

(2.) Such ship shall be detained until the trial and conviction 
or acquittal of the master or owner, and until all 
penalties inflicted on the master or owner have been 
paid, or the master or owner has given security for 
the payment of such penalties tp the satisfaction of 
two justices of the peace, or otlier magistrate or 
magistrates having the authority of two justices of 
the peace : and 

«i(3-) All illegally enlisted persons shall immediately on the 
discovery of the offence be taken on shore, and shall 
not be allowed to return to the ship. 


Pcn:!.Uy 
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Penalty 
on illegal 
Ship- 
building 
and illegal 
Expedi- 
tions. 


Illegal Shijibidlding aiid Illegal Expeditions 

8 . If any person within Her Majesty’s dominions, without 
the license of Her Majesty, does any of the following acts ; 
that is to say, — 

(i.) Builds or agrees to build, or causes to bo built any ship 
with intent or knowledge, or having reasonable cause 
to believe that the same shall or will bo employed in 
the military or naval service of any foreign state at 
war with any friendly state : or 
(2.) Issues or delivers any commission for any ship with 
intent ov knowledge, or having reasonable cause to 
believe that the same shall or will be employed in the 
military or naval service of any foreign state at war 
with any friendly state : or 

(3.) Equips any ship with intent or knowledge, or having 
reasonable cause to believe that the same shall or will 
be employed in the military or naval service of any 
foreign state at war with any friendly state : or 
(4.) Despatches, or causes or allows to bo despatched, any 
ship with intent or knowledge, or having reasonable 
cause to believe that the same shall or will be em- 
ployed in the military or naval service of any foreign 
state at war with any friendly state : 

Such person shall be deemed to have committed an offence 
against this Act, and the following consequences shall ensue : 
(r.) The offender shall be punishable by fine and imprison- 
ment or cither of such punishments, at the discretion 
of the coui’t before which the offender is convicted; 
and imprisonment, if awarded, may bo either with or 
without hard labour. 

(2.) The ship in respect of which any such offence is com- 
mitted, and her equipment, shall be forfeited to Her 
Majesty : 

Provided that a person building, causing to be built, or equip- 
ping a ship in any of the cases aforesaid, in pursuance of a 
contract made before the commencement of such war as afore- 
said, shall not be liable to any of the penalties imposed by this 
section in respect of such building or equipping if he satisfies 
the conditions following; (that is to say,) • 

(u) If forthwith upon a proclamation of neutrality being 
issued by Her Majesty he gives notice to the Secretary 
of State that he is so building, causing to be builti 01 
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equipping such ship, and furnishes sach particulars 
of the contract and of any matters relating to, or done, 
or to be done under the contract as may be required 
by the Secretary of State : 

(2.) If he gives such security, and takes and permits to be 
taken such other measures, if any, as the Secretary of 
State may prescribe for ensuring that such ship shall 
not be despatched, delivered, or removed without the 
license of Her Majesty until the termination of such 
war as aforesaid. 

9 . Whore any ship is built by order of or on behalf of any Presump- 
foreign state when at war with a friendly state, or is delivered 

to or to the order of such foreign state, or any person who to the jn case of 
knowledge of the person building is an agent of such foreign Illegal 
state, or is paid for by such foreign state or such agent, and is 
employed in the military or naval service of such foreign state, 
such ship shall, until the contrary is proved, be deemed to have ' 

been built with a view to being so employed, and the burden 
shall lie on the builder of such ship of proving that he did not 
know that the ship was intended to be so employed in the 
military or naval service of such foreign state. 

10. If any person within the dominions of Her Majesty, and Penalty 
without the license of Her Majesty, — 

By adding to the number of the gutis, or by changing those Warlike 

on board for other guns, or by the addition of any equipment Equip- 
* • , X 1 ' 1 Kicnt of 

for war, increases or augments, or procures to be increased or j^orGlgn 

augmented, or is knowingly concerned in increasing or aug- Ships. 

men ting the warlike force of any ship which at the time of her 

being within the dominions of Her Majesty was a ship in the 

military or naval service of any foreign state at war with any 

friendly state, — 

Such person shall be guilty of an offence against this Act, 
and shall be punishable by fine and imprisonment, or 
either of such punishments, at the discretion of the court 
before which the offender is convicted ; and imprison- 
ment, if awarded, may be either with or without hard 
labour. ' 


11. If any person within the limits of Her Majesty’s Penalty 
dominions, and without the license of Her Majesty, — ou/^aval 

Prepares or fits out any naval or military expedition to orMilitary 
proceed against the dominions of any friendly state, the follow- 
ing consequences shall ensue : • tithout 

(i.) Every person engaged in such preparation or fitting out, License. 



488 


APPENDIX I 


Punish- 
ment of 
Acces- 
sories. 

Limita- 
tion of 
Term of 
Imprison 
rment. 


Illegal 

Prize 

brought 

into 

British 

Ports 

restored. 


or agisting therein, or employed in any capacity in 
such expedition, shall bo guilty of an offence against 
this Act, and shall be punishable by fine and imprison 
ment, or either of such punishments, at the discretion 
of the court before which the offender is convicted; 
and imprisonment, if awarded, may be either with or 
without hard labour. 

( 2 .) All ships, and their equipments, and all arms and 
munitions of war, used in or forming part of such 
expedition, shall be forfeited to Her Majesty. 

12. Any person who aids, abets, counsels, or procures the 
commission of any offence against this Act shall be liable to 
he tried and punished as a principal offender. 

13. The term of imprisonment to be awarded in respect of 
any offence against this Act shall not exceed two years. 

Illegal Pr ize 

14. If during the continuance of any war in which Her 
Majesty may bo neutral, any ship, goods, or merchandize 
captured as prize of war within the territorial jurisdiction of 
Her Majesty, in violation of the neutrality of this realm, or 
captured by any ship which may hav^ been built, Equipped, com- 
missioned, or despatched, or the force of which may have been 
augmented, contrary to the provisions of this Act, are brought 
within the limits of Her Majesty’s dominions by the captor, or 
any agent of the captor, or by any person having come into 
possession thereof with knowledge that the same was prize of 
war so captured as aforesaid, it shall be lawful for the original 
owner of such prize, or his agent or for any person authorised 
in that behalf by the Government of the foreign state to which 
such owner belongs, to make application to the Court of 
Admiralty for .seizure and detention of such prize, and the 
court shall, on due proof of the facts, order such prize to be 
restored.’ 

Every such order shall be executed and carried into effect in 
the same manner, and subject to the same right of appeal as 
in case of any order made in the exercise of the ordinary juriS' 
diction of such court ; and in the meantime and until a final 
order has been made on such application the coui’t shall have 
power to make all such provisional and other orders as to the ”' 
care or custody of such captured ship, goods, or merchandize, 
and (if the same be of perishable nature, or incurring risk of 
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dotci'ioration) for the sale thereof, and with respect to the 
deposit or investment of the proceeds of any such sale, as may 
be made by such court in the exercise of its ordinary juris- 
diction. 

General Provision 

15. For the purposes of this Act, a license l)y Her Majesty 
shall bo under the sign manual of Her Majesty, or be signiliod 
by Order in Council or by proclamation of Her Majesty. 


Legal Procedure 

16. Any offence against this Act shall, for all purposes of and 
incidental to the trial and punishment of any person guilty of 
any such offence, bo deemed to haye been committed either in 
the place in which the offence was wholly or partly committed, 
or in any place within Her Majesty’s dominions in which the 
pei’son who committed such offence may be. 

17. Any offence against this Act may be described in 
any indictment or other document relating to such offence, 
in cases where the mode of trial requires such a description, 
as having been committed at the place where it was wholly or 
partly committed, or it may be averred generally to have been 
committed within Her Majesty’s dominions, and the venue or 
local description in the margin may be that of the county, city, 
or place in which the trial is held. 

18. The following authorities, that is to say, in the United 
Kingdom any judge of a superior court, in any other place 
within the jurisdiction of any British court of justice, such 
court, or, if there are vnox^ courts than one, the court having 
the highest criminal jurisdiction in that place, may, by warrant 
or instrument in the nature of a warrant in this section included 
in the term ** warrant,” direct that any offender .charged with 
an offence against this Act shall be removed to some other place 
in Her Majesty’s dominions for trial in cases where it appears 
to the authority granting the warrant that the removal of such 
offender would be conducive to the interests of justice, and any 
prisoner so removed shall be triable at the place to which he is 
removed, in the same manner as if his offence had been com- 
*^itted at such place. 

" Any warrant for the purposes of this section may bo addressed 
1^0 the master of any ship or to any other person or persons, 
^^^d the person or persons to whom sucli warrant is addressed 


License 
by H()r 
'Majeaty 
bow 

granted. 


JuriKdic- 
lion in 
respect of 
Offences 
by PerKOiis 
against 
Act. 

Venue in 
respect of 
Offences 
by 

'Persons. 
24 Lt 25 
Viet. c. 97. 


Power to 
remove 
Olfenders 
for Trial. 



Juristlic* 
tion in 
respect of 
Forfeiture 
of Ships 
foi* 

OiTcnces 

;i.‘.:ainsfc 

Act. 


llcguln,- 

tions as to 

i'l’oceed* 

ings 

against 

the 

Off en tier 
and 

the Ship. 


Officer 
autho- 
rised to 
soiise 
offending 
Ships. 


490 APPENDIX I 

shall have p«wer to convey the prisoner therein named to any 
place or places named in such warrant, and to deliver him, 
when arrived at such place or places, into the custody of any 
authority designated by such warrant. 

Every prisoner shall, during the time of his removal under 
any such warrant as aforesaid, be deemed to be in the legal 
custody of the person or persons empowered to remove him. 

19. All proceedings for the condemnation and forfeiture of a 
ship, or ship and equipment, or arms and munitions of war, in 
pursuance of this Act shall require the sanction of the Secretary 
of State or such chief executive authority as is in this Act 
mentioned, and shall be had in the Court of Admiralty, and not 
in any other court; and the Court of Admiralty shall, in 
addition to any power given to the court by this Act, have in 
respect of any ship or other matter brought before it in pursu- 
ance of this Act all powers which it has in the case of a sliip 
or matter brought before it in the exorcise of its ordinary 
jurisdiction. 

20. Where any offence against this Act has been committed 
by any person by reason whereof a sliip, or ship and e(|uipmant, 
or arms and munitions of war, has or have hocomc liable to 
forfeiture, proceedings may he instituted contemporaneously 
or not, as may bo thought fit, against the offender in any court 
having jurisdiction of the offence, and against the ship, or ship 
and equipment, or arms and munitions of war, for the forfeiture 
in the Court of Admiralty ; but it shall not be necessary to 
take proceedings against the offender because proceedings are 
instituted for the forfeiture, or to take proceedings for the 
forfeiture because proceedings arc taken against the offender. 

21. The following officers, that is to say, 

(i.) Any officer of customs in the United Kingdom, subject 
nevertheless to any special or general instructions from 
the Commissioners of Customs or any officer of the 
Board of Trade, subject nevertheless to any special or 
general instructions from the Board of Trade ; 

( 2 .) Any officer of customs or public officer in any British 
possession, subject nevertheless to any special or 
general instructions from the governor of such posses- 
sion ; 

(3.) Any commissioned officer on full pay in the military . 
service of the Crown, subject nevertheless to any 
special or general instructions from his commanding 
officer ; 
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{4.) Any commissioned officer on full pay * in the naval 
service of the Crown, subject nevertheless to any 
special or general instructions from the Admiralty or 
his superior officer, 

may seize or detain any ship liable to bo seized or detained in 
pursuance of this Act, and such officers are in this Act referred 
to as the “ local authority ; but nothing in this Act contained 
shall derogate from the power of the Court of Admiralty to 
direct any ship to be seized or detained by any officer by whom 
such court may have power under its ordinary jurisdiction to 
direct a ship to be seized or detained. 

22 . Any officer authorised to seize or detain any ship in 
respect of any offence against this Act may, for the pui^osc of 
enforcing such seizure or detention, call to his aid any constable 
or officers of police, or any officers of Her Majesty’s army or 
navy or marines, or any excise officers or officers of customs, or 
any harbour-master or dock-master, or any officers having 
authority by law to make seizures of ships, and may put on 
board any ship so seized or detained any one or more of such 
officers to take charge of the same, and to enforce the pro- 
visions of this Act, and any officer seizing or detaining any ship 
under this Act may use force, if necessary, for the “purpose of 
enforcing seizure or detention, and if any person is killed or 
maimed by reason of his resisting such officer in the execution 
of his duties, or any person acting under his orders, such officer 
so seizing or detaining the ship, or other person, shall be freely 
and fully indemnified as well^against the Queen’s Majesty, Her 
heirs and successors, as against all persons so killed, maimed, 
or hurt. 

23 , If the Secretary of State or the chief executive authority 
is satisfied that there is a reasonable and probable cause 
for believing that a ship within Her Majesty’s dominions has 
been or is being built, commissioned, or equipped contrary to 
this Act, and is about to be taken beyond the limits of such 
dominions, or that a ship is about to be despatched contrary to 
this Act, such Secretary of State or chief executive authority 
shall have power to issue a warrant stating that there is reason- 
able and probable cause for believing as aforesaid, and upon 
such warrant the local authority slmll have power to seize and 
search such ship, and to detain the same until it has been 
either condemned or released by process of law, or in manner 
berein-after mentioned. 

The owner of the ship so detained, or his agent, may apply 
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to the Court Qf Admiralty for its release, and the court shall as 
soon as possible put the matter of such seizure and detention 
in course of trial between the applicant and the Crown, 

If the applicant establish to the satisfaction of the court that 
the ship was not and is not being built, commissioned, or 
equipped or intended to be despatched contrary to this Act, the 
ship shall l3e released and restored. 

If the applicant fail to establish to the satisfaction of the 
court tliat the ship was not and is not being built, commis- 
sioned, or equipped, or intended to be despatched contrary to 
this Act, then the ship sliall be detained till released by order 
of the Secretary of State or chief executive authority. 

The court may in cases where no proceedings are pending 
for its condemnation release any ship detained under this 
section on the owner giving security to the satisfaction of the 
court that the ship shall not be employed contrary to this Act, 
notwithstanding that the applicant may have failed to establish 
to the satisfaction of the court that the ship was not and is not 
being built, commissioned, or intended to bo despatched con- 
trary to this Act. The Secretary of State or the chief executive 
authority may likewise release any ship detained under this 
section on the owner giving security to the satisfaction of such 
Secretary of State or chief executive authority that the ship 
shall not be employed contrary to this Act, or may release the 
ship without such security if the Secretary of State or chief 
executive authority think lit so to release the same. 

If the court be of opinion that there was not reasonable and 
probable cause for the detention, and if no such cause appear 
ill the course of the proceedings, tlie court shall have power to 
declare that the owner is to be indemnified by the payment of 
costs and damages in respect of the detention, the amount 
thereof to be assessed by the court, and any amount so assessed 
shall bo payable by the Commissioners of the Treasury out of 
any moneys legally applicable for that purpose. The Court of 
Admiralty shall also have power to make a like order for the 
indemnity of the owner, on the application of such owner to 
the court, in a summary way, in cases wliere the ship is released 
by the order of the Secretary of State or the chief executive 
authority, before any application is made by the owner or his 
agent to the court for such release. 

Nothing in this section contained shall affect any proceedings 
instituted or to be instituted for the condemnation of any ship 
detained under this section where such ship is liable to for- 
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feiture, subject to this provision, that if such ship is restored in 
pursuance of this section all proceedings for such ciondernnation 
shall be stayed ; and where the court declares that the owner 
is to be indemnified by the payment of costs and damages for 
the detainer, all costs, charges, and expenses incurred by such 
owner in or about any proceedings for the condemnation of 
such ship shall be added to the costs and damages payable to 
him in respect of the detention of the ship. 

Nothing in this section contained shall apply to any foreign 
non-commissioned ship despatched from any part of Her 
Majesty’s dominions after having come within them under 
stress of weather or in the course of a peaceful voyage, and 
upon which ship no fitting out or equipping of a warlike 
character has taken place in this country. 

24 . Where it is represented to any local authority, as defined 
by this Act, and such local authority believes the representation, 
that there is a reasonable and probable cause for believing that 
a ship within Her Majesty’s dominions has been or is being 
built, commissioned, or equipped contrary to this Act, and is 
about to be taken beyond the limits of such dominions, or that 
a ship is about to be despatched contrary to this Act, it shall 
be the duty of such local authority to detain such ship, and 
forthwith to communicate the fact of such detention to the 
Secretary of State or chief executive authority. 

Upon the receipt of such communication the Secretary of 
State or chief executive authority may order the ship to be 
released if he thinks there is no cause for detaining her, but if 
satisfied that there is reasonable and probable cause for believ- 
ing that such ship was built, commissioned, or equipped oi‘ 
intended to be despatched in contravention of this Act, he shall 
issue his warrant stating that there is reasonable and probable 
cause for believing as aforesaid, and upon such warrant being 
issued further proceedings shall be had as in cases where the 
seizure or detention has taken place on a warrant issued by the 
Secretar}^ of State without any communication from the local 
authority. 

Where the Secretary of State or chief executive authority 
orders the ship to be released on the receipt of a communication 
from the local authority without issuing his warrant, the owner 
of the ship shall be indemnified by the payment of costs and 
•damages in respect of the detention upon application to the 
Court of Admiralty in a summary way in like manner as ho is 
entitled to be indemnified where the Secretary of State having 
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issued his warrant under this Act releases the ship before any 
application is jnade by the owner or his agent to the court for 
such release. 

25. The Secretary of State or the chief executive authority 
may, by warrant, empower any person to enter any dockyard 
or other place within Her Majesty’s dominions and inquire as 
to the destination of any ship which may appear to him to he 
intended to be employed in the naval or military service of 
any foreign state at war with a friendly state, and to search 
such ship. 

26. Any powers or jurisdiction by this Act given to the 
Secretary of State may be exercised by him throughout the 
dominions of Her Majesty, and such powers and jurisdiction 
may also be exercised by any of the following officers, in this 
Act refeiTcd to as the chief executive authority, within their 
respective jurisdictions ; that is to say, 

(r.) In Ireland by the Lord Lieutenant or other the chief 
governor or governors of Ireland for the time being, or 
the chief secretary to the Lord Lieutenant : 

(2.) In Jersey by the Lieutenant Governor ; 

(3.) In Guernsey, Alderney, and Sark, and the dependent 
islands by the Lieutenant Governor ; 

(4.) In the Isle of Man by the Lieutenant Governor : 

(5.) In any British possession by the Governor : 

A copy of any warrant issued by a Secretary of State or by 
any officer authorised in pursuance of this Act to issue such 
warrant in Ireland, the Channel Islands, or the Isle of Man 
shall be laid before Parliament. 

27. An appeal may be had from any decision of a Court of 
Admiralty under this Act to the same tribunal and in the 
same manner to and in which an appeal may be had in cases 
within the ordinary jurisdiction of the court as a Court of 
Admiralty. 

28. Subject to the provisions of this Act providing for the 
award of damages in certain cases in respect of the seizure or 
detention of a ship by the Court of Admiralty no damages shall 
he payable, and no officer or local authority shall he responsible, 
either civilly or criminally, in respect of the seizure or detention 
of any ship in pursuance of this Act. 

29. The Secretary of State shall not, nor shall the chief 
executive authority, be responsible in any action or othei;^ 
legal proceedings whatsoever for any warrant issued by him 
in pursuance of this Act, or be examinable as a witness, 
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except at his own request, in any court of justice in re- 
spect of the circumstances which led to the issue of the 
warrant. 


Liter pre tat Ion C la use 

30. In this Act, if not inconsistent with the context, the 
following terms have the meanings herein-after respectively 
assigned to them ; that is to say, 

“ Foreign state includes any foreign prince, colony, pro- 
vince, or part of any province or people, or any person 
or persons exercising or assuming to exercise the powers 
of government in or over any foreign country, colony, 
province, or part of any province or people : 

Military service " shall include military telegraphy and any 
other employment whatever, in or in connexion with 
any military operation : 

“Naval service” shall, as respects a person, include service 
as a marine, employment as a pilot in piloting or direct- 
ing the course of a ship of war or other ship when such 
ship of war or other ship is being used in any military or 
naval operation, and any employment whatever on board 
a ship of war, transport, store ship, privateer or ship 
under letters of marque ; and as respects a ship, include 
any user of a ship as a transport, store ship, privateer or 
ship under letters of marque : 

“ United Kingdom ” includes the Isle of Man, the Channel 
Islands, and other adjacent islands : 

“ British possession ” means any territory, colony, or place 
being part of Her Majesty’s dominions, and not part of 
the United Kingdom, as defined by this Act: 

“ The Secretary of State ” shall mean any one of Her 
Majesty’s Principal Secretaries of State : 

“The Governor " shall as respects India mean the Governor 
General or the Governor of any presidency, and where a 
British possession consists of several constituent colonies, 
mean the Governor General of the whole possession or 
the Governor of any of the constituent colonies, and as 
respects any other British possession it shall mean the 
officer for the time being administering the government 
of such possession ; also any person acting for or in the 
capacity of a governor shall be included under the term 
“ Governor ” : 
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“ Court of Admiralty ” shall mean the High Court of 
Admiralty of England or Ireland, the Court of Session 
of Scotland, or any Vice-Admiralty Court within Her 
Majesty’s dominions : 

Ship ” shall include any description of boat, vessel, floating 
battery, or floating craft ; also any description of boat, 
vessel, or other craft or batteiy, made to move either on 
the surface of or under water, or sometimes on the 
surface of and sometimes under water : 

“ Building ” in relation to a ship shall include the doing any 
act towards or incidental to the construction of a ship, 
and all words having mlation to building shall be con- 
strued accordingly : 

“ Equipping ” in relation to a ship shall include the furnish- 
ing a ship with any tackle, apparel, furniture, provisions, 
arras, munitions, or stores, or any other thing which 
is used in or about a ship for the purpose of fitting or 
adapting her for the sea or for naval service, and all 
words relating to equipping shall be construed 
accordingly : 

“ Ship and equipment” shall include a ship and everything 
in or belonging to a ship : 

Master ” shall include any person having the charge or 
command of a ship. 

Bepeal of ActSf and Savimj Clauses 

31. From and after the commencement of this Act, an Act 
passed in the fifty-ninth year of the reign of His late Majesty 
King George the Third, chapter sixty-nine, intituled “ An Act 
“to prevent the enlisting or engagement of His Majesty’s 
“ subjects to serve in foreign service, and the fitting out or 
“equipping, in His Majesty’s dominions, vessels for warlike 
“ purposes, without His Majesty’s license,” shall be repealed: 
Provided that such repeal shall not affect any penalty, forfeiture, 
or other punishment incurred or to be incurred in respect of 
any offence committed before this Act comes into operation, 
nor the institution of any investigation or legal proceeding, or 
any other remedy for enforcing any such penalty, forfeiture, or 
punishment as aforesaid, 

32. Nothing in this Act contained shall subject to forfeiture* 
any commissioned ship of any foreign state, or give to any 
British court over or in respect of any ship entitled to 



FOREIGN ENLISTMENT ACT (1870) 497 

t 

recognition as a commissioned ship of any foreign state any 
jurisdiction which it would not have had if this Act had 
not passed. 

33. Nothing in this Act contained shall extend or be construed 
to extend to subject to any penalty any person who enters into 
the military service of any prince, state, or potentate in Asia, 
with such leave or license as is for the time being required l)y 
law in the case of subjects of Her Majesty entering into the 
military service of princes, states, or potentates in Asia. 
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DECLAEATION OF PAEIS (1856) 

Les Plenipotenrtiaires qui ont signo le Traite do Paris du 
tronfce Mars, mil huit cent cinquanto-six, rcunis on Con- 
f^reace, — 

Considerant : 

Quo le droit maritime, en temps de gixerre, a ( 5 it 6 pendant 
longtemps Tobjet de contestations rcgrettables ; 

Quo I’incertitudo du droit et des devoirs en pareille 
mati^re, donno lieu, entre Ics neutres et les hellig6rants, si 
des divergences d’opinion qui peuvent faire naitre des difli- 
cultes s6rieuses et memo des conflits ; 

Qu’il y a avantage, par cons6quent, a 6tablir unc doctrine 
uniforme sur un point aussi important ; 

Quo les Plenipotentiaires assembles au Congres de Paris no 
sauraient mieux ropondre aux intentions, dont lours Gouverne> 
nionts sont aninies, qu’en cherebant a introduiro dans les 
rapports internationaux des principes fixes ^ cet 6gard ; 

Dftmcnt autorises, los susdits Plenipotentiaires sont conve- 
nus de se concerter sur les moyens d’atteindre ce but ; et 
etant tomb6s d'acoord ont arr^te la Declaration solennelle 
ci-apres : — 

1 . La course est et demeure abolie ; 

2. Lg pavilion neutre couvre la marchandiso cnnoniie, a 
Texception de la contrebande de guerre ; 

3. La marchandise neutre, a Texception de la contrebande 
de gii^rro, n’est pas saisissable sous pavilion ennemi ; 

4. Les blocus, pour 6tre obligatoires, doivent 6tre etfecfcifs> 
e’est-a-dire, maintonus par une force suffisante pour interdiro 
r<^ellement Tacc^s du littoral de rennemi. 

Les Gouvornemenbs des Plenipotentiaires soussign6s s*en- 
gagent ^ porter cette Declaration k la connaissance des Etats, 
qui n’ont pas ete appelcs ^ participor au Congres de Paris, et 
a les inviter a y acci^der. 
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Convaincus que les maximes qu’ils viennent proclamer 
lie sauraieiit otrc accuGillies qu’avoc gratitude par lo rnonde 
entier, les Plonipotentiaires soussignes ne doutent pas, que les 
etTorts de leurs Gouvernements pour eii gen^raliser Tadoption 
no soient couronn<Ss d\in plein succ^s. 

La prison to D6claration n*est cfc no sera obligatoiro qu’enfcre 
les Puissances, qui y ont, ou qui y auront accede. 

Fait it Paris, le seize Avril, mil huit cent ciiiquante-six. 


K K 2 
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GENEVA CONVENTION (1864) 

AiiTicr.K I 

Les limb Lila uces et les hopitaux militaires wcront reconnus 
neutres, et, conime ids, proteges eb rcspectcs par los bolligc- 
rants aussi longtemps, qu’il s'y trouvera cles maladcs ou dcs 
blesses. 

La neutralite cesscrait, si ces ambulances ou ces hopitaux 
ciaicnt gardes par uno force militaire. 


Article II 

Le personnel dcs hopitaux ct des amV)ulanccs, compreiuint 
rintcndance, les services de sanity d'administraiion, de trans- 
port dcs blesses, ainsi quo les aumoniers, parfcicipora an beno- 
hce dei la neutralite lorsqu’il fonctionnera, et tant qu’il rcstcra 
des blesses a relever ou a secourir. 


Article III 

Les person nes designdes dans T Article precedent pourront, 
meme apres roccupation par rennciiii, continuer a remplir Icurs 
fonctions dans I’hopital ou rambulanco qu’olles desservent, ou 
se retircr pour rojoindro lo corps auquel dies appartiennent. 

Dans ces circon stan ces, lorsque ces person nes cossoront leur.i 
fonctions, dies seront remises aux avant-postos ennoniis, pa>' 
les soins de rarmee occupantc. 

Article IV 

Le materiel des hopitaux militaires demeurant soumis aiix 
lois de la guerre, les personnes attachees ^ ces hdpitaux no 
pourront, en se retirant, emporter que les objets, qui sont leur 
propriety particuliere. 

Dans les m^jmes circonstances, aii contraire, rambulatice 
conservera son materiel. 
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Article V * 

Les habitants du pays qui porteront secours aux blcss6s 
seront respect6s, et demeureront libres. Les G6neraux des 
Puissances bellig^.rantes aiiront pour mission de pr^venir les 
habitants de Tappel fait il leur humanite, et de la neutrality 
qui en sera la consequence. 

Tout blesse rccueilli et soigne dans une maison y servira de 
sauvegarde. L’habitant qui aura recueilli chez lui des bless6s 
sera dispense du logerneiit des troupes, ainsi que d’une partie 
des contributions de guerre qui seraient imposees. 

Article VI 

Les militaires blesses ou malades seront recueillis et soignes, 
a quelque nation qu’ils appartiendront. 

Les Commandants en chef auront la faculty de remettre 
imrnediatement aux avantpostes ermeinis, les militaires blesses 
pendant le combat, lorsque les circonstances le permettront, et 
du consentement des deux partis. 

Seront renvoyes dans leurs pays ceux qui, apres guerison, 
seront reconnus incapables de servir. 

Les autres pourront etre ygalement renvoyds, ii la condition 
de lie pas reprendre les armes pendant la duree de la guerre. 

Les evacuations, avec le personnel qui les dirige, seront 
couvertes par une neutrality absolue. 

Article VII 

Un drapeau distinctif et uniforme sera adoptd pour les 
hopitaux, les ambulances, et les evacuations. 11 devra dtre, 
en toute circonstance, accompagne du drapeau national. 

Un brassard sera dgalement admis pour le personnel neu- 
tralisd, mais la dyiivrance eii sera laissee Tautority inilitairo. 

Le drapeau et le brassard porteront croix rouge sur fond 
Wane, 


Article VIII 

Les details d'exycution de la prdsente Convention seront 
^dglds par’ les Commandants en chef des amides belligerantes, 
dB'apres les instructions de leurs Gouvernemenis respectifs, et 
conformdment aux principes gondvaux dnoneds dans cette 
Convention. 
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Article IX 

Lcs Hautes Puissances Contractantcs sent convenues do 
communi<iuer la pr6sento Convention aux Gouveunememts, qui 
n’ont pTi eiivoyer des Plenipotentiaires k la Confdrence iiitor- 
nationale de Geneve, en les invitant a y acceder ; le Protocole 
est k cet eflet laisse ouvert. 


Article X 

La pr6sente Convention sera ratifiee, et les rati ti cations cn 
seront c'jcharigees k Berne, dans Tespace de quatro inois, on 
l)lus tot si faire se pent. 

En foi de quoi les PPniipotentiaires rcispectifs Pont si gin' b, 
et y ont appose le cachet do lours armes. 

Fait h Geneve, le vingt-douxi^ano jour du rnois d'Aoilt, de 
Pan mil huit ceiit soixante-quatre. 
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DECLAEATION OF ST. PETERSBURG (1868) 

Sub la proposition du Cabinet Imperial de Riissie, une 
Commission Militaire Internationale ayant ete reunio a Saint- 
PiHersbourg, afin d'exarniner la convenance d'interdire I’lisage 
de certains projectiles en temps de guerre entire les nations 
civilis^es, et cette Commission ayant fix6 d’un commun accord 
les limites techniques 011 les n6cessites de la guerre doivent 
s*aiT6ter devant les exigences de rhumanit6, les Soussignes 
sont autoris6s par les ordres de leurs Gouvernements & d6- 
clarer ce qui suit : 

Consid^rant que les progr^s de la civilisation doivent avoir 
pour effet d’att^nuer autant quo possible les calamitt^s de la 
guerre ; 

Que le seul but legitime que les Etats doivent se proposer 
durant la guerre est I'alfaiblissement des forces militaires de 
Tennemi ; 

Qu’6. cet effet, il sufiit de mettre hors de combat le plus 
grand nombre d’hommes j)Ossible; 

Que ce but serait d6passe par Temploi d’armes qui aggra- 
veraient inutilement les souffrances des liommes mis hors 
de combat, ou rendraient leur mort in6vitable ; 

Que Temploi de pareilles armes serait des lors contrairo aux 
lois de Thumanit^ ; 

Les Parties Contractantes s'engagent 61 renoricer mutuelle- 
ment, en cas de guerre entre elles, Temploi par leurs troupes 
de terre ou de mer, de tout projectile d’un poids inf(!^rieur 
^ 400 grammes, qui serait ou explosible ou charg6 de mati^res 
fulminantes ou inflammables. 

Elles inviteront tons les Etats, qui n’ont pas particip6 par 
1 envoi de D 616 gu 6 s aux deliberations de la Commission 
Militaire Internationale reunie Saint-Petersbourg, il acc^der au 
present engagement. 
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Get engagement n’est obligatoire que pour les Parties Gon- 
tractantes ou* Acc6dante3 en eas de guerre entre deux ou 
plusieurs d’entre elles ; il n’est pas applicable vis-i-vis de 
Parties non-Gontraetantes ou qui n’auraient pas accede. 

II cesserait 6galement d’6tre obligatoire du moment ofi, 
dans une guerre entre Parties Contractantes ou Ace^dantes, 
une partie non-Gontractante, ou qui n’aurait pas acc4d6, se 
joindrait i I’un des belligdrants. 

Les Parties Contractantes ou Acc6dantes se r6servent de 
s’entendre ult^rieurement toutes les fois qu’une proposition 
precise serait formulee en vue des perfectionnements i venir 
que la science pourrait apporter dans I’armement des troupes, 
afin de maintenir les principes, qn’elles out poses et do con- 
cilier les n6cossit6s de la guerre avec les lois de rhumanik'i. 

Fait Saint-Pt-stersbourg, le cent 

soixante-huit. 
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INTEENATIONAL CONVENTION FOR THE PAOfFTO 

HETTLEMENT OF INTERNATIONAL DISPUTES 

Signed at the IlagnCj July 29, 1S99 
Tithe 1. Du, Maintien de la Paix gcneralc 

ArticiiE I 

En vue de prevenir autant que possible le recours a la force 
dans les rapports entro les Etats, les Puissances Bignataires 
conviennent d’employer tons leurs efforts pour assurer le regle- 
inent x)acilique des ditI6rends intevnationaux. 

Titke II. — Des Eons Offices et de la jMcdiatlon 

ABTICIiE 11 

En cas do dissentiment grave ou de conflit, avant d*en appeler 
aux arrnes, les Puissances Signataires convionnent d’avoir 
recours, en tant que les circonstances le pennetti ont, aux bons 
offices ou h la mediation d'une ou de plusieurs Puissances 
amies. 

Akticee III 

Ind6pendamment de ce recours, les Puissances Signataires 
jugont utile quTine ou plusieurs Puissances 6trangeies au 
conflit offrent de leur propre initiative, en tant que les circon- 
stances s*y pr^tent, leurs bons offices ou leur mediation aux 
Etats en conflit. 

he droit d’offrir les bons offices ou la mediation appartient 
aux Puissances 6trang6res au conflit, meme pendant le cours 
•des hostilit6s. 

E exeroice de ce droit ne pent jamais ^tro consid6rt^ pai* Pune 
ou I autre des Parties en litige comuie un acte peu ainical. 
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ArticiiE IV 

Le r6le du iiiediateur consiste h concilier les pretensions 
opposees at ^ apaiser Ics ressentiments qui peuveiit s'etre pro- 
duits entre les Etats en conflit. 

Abticle V 

Les fonctions du modiateur cessent du moment oi!i il est con- 
state, soit par rune des Parties en lifcige, soit par le mediateur 
liii-raeme, quo les moycns de conciliation proposes par lui ne 
sont pas accoptes. 

AllTICIiE VI 

Les bons oltices et la mediation, soit sur le recours des 
Parties en conflit, soit sur Tinitiative des Puissances etrangores 
au conflit, ont exclusivement le cavactere de Conseil ct n’ont 
jamais force obligatoire. 


AliTICIiE VII 

L'acceptation de la mediation ne peut avoir pour ellet, sauf 
Convention contrairo, d’interrompre, de retarder, ou d*entraver 
la mobilisation et autres mesures preparatoires li la guerre. 

Si elle intervient apres rouverturo des* hostilit6s, elle n’in- 
terrompt pas, sauf Convention contraire, les operations mili- 
taires en cours. 


Article VIII 

Les Puissances Signataires sont d'accord pour recommandei* 
rapplication, dans les circonstances qui le permottent, d’utic 
mediation speciale sous la forme suivante r — 

En cas de differend grave compromettant la paix, les Etats 
en conflit ohoisissent respectivement une Puissance k laquelle 
ils confient la mission d'entrer en rappoi't direct avec la 
Puissance choisie d'autre part, k Teffet de prevenir la rupture 
des relations pacifiques. 

Pendant la duree de ce mandat dont le terme, sauf stipula- 
tion contraire, ne peut exceder trente jours, les Etats en litige 
cessent tout rapport direct au sujet du conflit, lequel est con- 
sidere com me ddf^ro exclusivement aux Puissances MiSdiatrices* 
Celles«ci doivent appliquer tous ieurs elibrts k r^gler le 
differend. 
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En cas de rupture etiectivo des relations pacifiques, ces Puis- 
sances demeurent chargees de la mission commune de profiler 
de toute occasion pour rctablir la paix. 


Tithe III . — Des Commissioiis Iniernaiimiales d'Enq'iiHc 
AbticliE IX 

Dans les litiges d’ordre international n'engageant ni Thonneur 
ni des int^iv^ts essentiels et provenant dTine divergence d’appr^- 
cialion sur des points de fait, les Puissances Signataires jugent 
utile que les Parties qui n’auraient pu so mettre d’accord par 
les voios diplomatiques instituent, en tant que les circon stances 
lo permettronfc, une Commission Internationale d’Enqut>te 
chargee do faciliter la solution do ces litiges en t^claircissant, 
par un examen impartial et consciencieux, les questions de 
fait. 


Ahticle X 

Les Commissions Internationales d'Enqiiete sent constitutes 
par Convention sptciale entro les Parties on litige. 

La Convention d’Eiiqutte precise les faits examiner et 
retendue des pouvoirs des Commissaires. 

Elle regie la proetdure. 

L'enquOte a lieu contradictoirement. 

La forme et les delais A observer, en tant qu’ils ne sont pas 
fixts par la Convention d'Enqu6te, sont dtHerinints par la 
Commission elle^meme. 


AllTICIiE XI 

Les Commissions Internationales d’Enqiiete sont formtes, 
sauf stipulation contraire, de la maniere detei rninte par PArticle 
XXXII de la prtsente Convention. 


Ahticle XII 

Les Puissances en litige s'eiigagent it fournir a la Commission 
Internationale d’Enqutte, dans la plus largo mesure qu’Elles 
’jugeront possible, tous les moyens et tontes les facilitts ntces- 
saires pour la connaissance compitte et rapprtciation exacte 
des faits en question. 
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« AllTICIiE XIII 

La Goramission Internationale d’EnquSte presente aux Puis- 
sances on litige son Eapport signe par tons les memln’cs tio la 
Commission. 


AimciiE XIV 

Lo Eapport de la Commission Internationale d’Enqueie, 
limitt3 a la constatation des faits, n’a nullement lo caracU^re 
d’une sentence arbitrale. II laisse aux Puissances on litige une 
euti<ire liberty pour la suite d* donner cette constatation. 

Titke IV . — De V Arbitrage T7iter}iational 

Chapitre I . — De la Justice ArhitraJc 

Abticle XV 

L*arbitrage international a pour objet le reglement de litig(js 
entro les liltats par des Juges de leur choix et sur la base du 
respect du droit. 

Akticee XVI 

Dans les questions d’ordre juridique, et eu premier lieu dans 
les questions d ’interpretation ou d’application des Conventions 
Internationales, {’arbitrage est reconnu par les Puissances Sig- 
nataii'es comrne le moyen le plus efficace et en meme temps Ic 
plus equitable de regler les litiges qui n’ont pas 6te resolus par 
les voles diplomatiques. 

Article XVII 

La Convention d’Arbitrage est conclue pour des contestations 
d6}k n6es ou pour des contestations oventuelles. 

Elle peut concerner tout litige ou soulement les litiges d’luie 
categoric d6terrain^e. 

Article XVIII 

La Convention d’Arbitrage implique Tengagement do se 
soumettre de bonne foi ^ la sentence arbitrale. 

Article XIX 

Inddpendamment des Trait6s g^m^raux ou particuliers qui 
stipulent actuellement robiigation du rocours k I’arbitrage pour 
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les Puissances Signatairos, cos Puissances so reservent do con- 
clure, soit avant la ratification du present Acte, soit posterieure- 
inent, des accoi'ds nouveaux, generaux, ou particuliers, en vu(; 
d’etendro Tarbitrage obligatoiro a tons les cas qii’elles jiigeront 
possible de lui soumettre. 

Chapitro II. — De la Cour Pernuineiitc iV Arhitrarje 
AuTicnE XX 

Dans le i^ut de faciliter le recours immediat a rarbitrage pour 
les ditferends internationaux qui n’onb pu ebre regies par la voie 
diplomatique, les Puissances Signatairos s’engagent a organiser 
une Cour Permanente d’Arbitrage, accessible en tout temps et 
fonctionnant, sauf stipulation contraire des Parties, conforme- 
ment aux regies de procedure insdrees dans la presente Conven- 
tion. 

AllTICIiE XXI 

La Cour Permanente sera competente pour tons les cas 
d’arbitrage, a moins qii’il n'y ait entente entro les Parties pour 
rctablisseinent d’uno juridiction spcciale. 

AuTICIiE XXII 

Un Bureau International etaldi a La Ilaye sert de greffe a la 
Cour. 

Ge Bureau cst I’intermediaire des communications relatives 
aux reunions de celle-ci. 

II a la garde des archives et la gestion do toutes les affaires 
administratives. 

Les Puissances Signatairos s’ongagcnt a commimiquor au 
Bureau International dc La Ilaye une copio cortitioe conformo 
de toute stipulation d’arbitrage intervenue entre olles et de touto 
sentence arbitralo les concernant et renduc par des juridictions 
sp^ciales. 

Biles s’engagent k communiquer do m^nie au Bureau, leslois, 
I'^glements, et documents constataut eventuollement Toxecution 
des sentences renduos par la Cour. 

!. AuTICIiB XXIII 

Chaquo Puissance Signatairo dosignera, dans les trois mois 
qui suivront la ratification par elle du present Acte, quatre 
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personnes au ^lus, cVune Gomp6tence roconnuo dans Ics questions 
de droit international, jouissant de la plus haute consid6ration 
morale et dispos^es a accepter les fonctions d'arbitres. 

Los personnes ainsi designees seront inscrites, au titrc do 
merabres de la Cour, sur uno liste qui sera notifiee toutes Ics 
Puissances Signataires par les scins du Bureau. 

Toute modification k la liste des arbitres cst port6e, par les 
soins du Bureau, a la connaissanco des Puissances Signataires. 

Deux ou plusieurs Puissances peuvent s^entendi’c pour la 
designation en commun d'un ou do plusieurs membres. 

La m^me personne peut etrc designee par des Puissances 
differentes. 

Les membres de la Cour sent nonimos pour un terme do six 
ans. Lour mandat peut etrc renouvele. 

En cas do doces ou de retraitc d’un inembre de la Cour, il est 
pourvu a son remplacement scion le mode fixe pour Sa nomina- 
tion. 


AllTICLE XXIV 


Lorsque les Puissances Signataires veulent s’adresser a la 
Cour Permanente pour le rcglcmcnt d’un differend survenu 
entro dies, Ic choix des arbitres appoles a ionner lo Tribunal 
competent pour statuer sur ce differend, doit 6tro fait dans la 
liste generale des membres de la Cour. 

A defaut de constitution du Tribunal Arbitral par I’accord 
immediat des Parties, il ost procode de la manidre suivante : 

Chaque Partie noinme deux arbitres et ceux-ci choisisseiit 
ensemble un surarbitre. 

En cas de partage de voix, le choix du surarbitre est confie a 
Line Puissance tierce, d(Ssignee do commun accord par les 
Parties. 

Si Taccord nc s't'itablit pas a ce sujet, chaque Partie designe 
uno Puissance differente, et Ic choix du surarbitre est fait de 
concert par les Puissances ainsi designees. 

Le Tribunal etant ainsi compose, les Parties notifient au 
Bureau leur decision de s’adresser i!i la Cour et les noms des 
arbitres, 

Lo Tribunal Arbitral se reunit a la date fix6e par les Parties. 

Les membres do la Cour, dans roxercicc de leurs fonctions et*' 
on dehors do leur pays, jouissent des privileges et immunites 
diplomatiques. 
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AiiTicriE XXV 

Lc Tribunal Arbitral siege d’ordinairc a La Haye. 

Le si^ge ne peut, sauf le cas do force inajcuro, otrc change 
par le Tribunal que de Tasseiitiment des Parties. 

AiiTiciiE XXYI 

Le Bureau International de La Haye est autoriso a mettre 
ses locaux ct son organisation a la disposition dos Puissances 
Signataircs pour lo fouctionncinent de toute juridiction sp6cialo 
d’ arbitrage. 

La juridiction de la Cour Permanente peut 6tro etondue, 
dans lea conditions prescrites par les reglements, aux litiges 
existant entre des Puissances non-Signataires ou entre des 
Puissances Signataires et dos Puissances non-Signataircs, si Ics 
Parties sont convenucs de recourir a cette juridiction. 

AkticIiE XXVII 

Les Puissances Signataires considorent coinme un devoir, 
dans le cas ou un conllit aigu menacerait d'cclater entre deux 
ou plusieurs d’eritre elles, de rappeler a celles-ci quo la Cour 
Permanente leur est ouverte. 

En consequence, elles d^clarent quo le fait de rappeler aux 
Parties en confiit les dispositions do la pr6sente Convention, et 
le consoil donne, dans Tinter^t superieur de la paix, do s’advesser 
a la Cour Permanente ne peuvent etre considcres quo connne 
actes de bons offices. 


AllTICIiE XXVIII 

Un Gonseil Administratif Permanent compose des Eopi’csen- 
tants Diplomatiques des PuissaJices Signataires accredites a La 
Haye et du Ministre des Affaires Etrangeres des Pays-Bas qui 
^’cmplira les fonctions de President, sera constitue dans cette 
ville le plus tot possible apr6s la ratification du present Acte 
par neuf Puissances au moins. 

Co Gonseil sera charge d’^tablir et d’organiser lc Bureau 
International, lequel demeui’era sous sa direction et sous son 
cpntrole. 

II notifiera aux Puissances la constitution do la Cour et 
pourvoira a Tinstallation do colle-ci. 



512 


APPENDIX V 


II arrotera son n’iglcraent d*oi‘dre ainsi quo tons auferes regle- 
ments n^cessftiros. 

II d6cidera toutcs les questions adininistratives qui pourraient 
surgir touchant le fonctionnement do la Cour. 

II aura tout pouvoir quant k la nomination, la suspension, ou 
la revocation des fonctionnaires et employes du Bureau. 

II fixera les traitements et salaires et controlera la depensc 
gen6rale. 

La presence de cinq membres dans les reunions diiment con- 
voquees suflit pour perinettre au Consoil do d6Iiberor valablc- 
mont. Ijgs decisions sont prises a la majorito des voix. 

Le Conseil communique sans delai aux Puissances Signataire:; 
les legiements adoptos par lui. II leur adresse ebaque ann6e 
un Bapport sur les travaux de la Gour, sur le fonctionnement des 
services administratifs, et sur les depenscs. 

AllTICJLE XXIX 

Les frais du Bureau seront supportes par les Puissances 
Signatairos dans la proportion etablie pour Ic Bureau Inter- 
national do r Union Postale Universellc. 

Chapitre III. - la Procixlnrc Arbitralc 

AuticiiE XXX 

En VUG de favoriser le ddveloppement de I’arbitrage, les Puis- 
sances Signaiaires ont arrete les regies suivanfces, qui seront 
applicables a la procedure arbitralc, eu taut quo Ics Parties rie 
sont pas con venues d’autres regies. 

Auticle XXXI 

Les Puissances qui recourent k 1’ arbitrage sign ont un Acte 
special (Coinpromis) dans lequel sont nettement dt^termine;:! 
robjet du litige ainsi quo Tetenduo des pouvoirs des arbitres. 
Get Acte implique I’engagemeut des Parties do so soumettre dc 
bonne foi a la sentence arbibrale. 


AjRTicnE XXXII 

Les fonctions arbitrales peuvent etro conferees k un arbitvc 
unique ou a plusieurs arbitres d6sign6s par les Parties k le^r 
gre, ou choisis par elles parmi les membres do la Cour Perina- 
nento d*Arbitrage etablie par le present Acte. 
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A cldfaut de constitution du Tribunal par Tac^ord imniediat 
dos Parties, il (3St procedo de la mani^re suivante : 

Chaque Partie nomme deux arbitres et ceux-ci choisissent 
ensemble un surarbitre. 

En cas de pavtagc des voix, le choix du surarbitre est confie 
a une Puissance tierce, designee de commun accord par les 
Parties. 

Si 1 'accord ne sV^tablit pas k ce sujet, chaque Partie d('‘signe 
une Puissance dilferento, et le choix du surarbitre est fait de 
concert par les Puissances ainsi ddsignt?es. 

Aktxcur XXXIII 

Lorsqu’un Souverain 011 un Chef d'Etat est choisi pour 
arbitrc, la procedure arbitrale est r4glee par iui. 

AuTicnE XXXIV 

Le surarbitre est de droit Pr6sident du Tribunal. 

Lorsque le Tribunal ne cornprend pas de surarbitre, il nomme 
liii-mtiiiie son President. 


Article XXXV 

En cas de d^Ci^s, de dc^mission, ou d’empechement,pour quehjue 
cause que ce soit, de I’un des arbitres, il est pourvu h son rein- 
placement selon le mode fix6 pour sa nomination. 

AiiTrcER XXXVI 

Le si6go du Tribunal est ddsigm'? par les Parties. A dcd'aut 
de cette d(5signation le Tribunal suVge n La Haye. 

Le sii>ge ainsi fix6 ne pent, sauf le cas de force majiuire, etre 
change par le Tribunal que de rassentiment des Parties. 


Article XXXVII 

Les Parties ont le droit de nommer aupres du Tribunal des 
del6gu6s ou agents spdciaux, avec la mission de servir d'inter- 
*u6diairos entre elles et le Tribunal. 

• Elles sont en outre autorist^.es ^ charger de la defense de leurs 
droits et inter^ts devaub le Tribunal, des Conseiis ou avocats 
nomm^s par elles h cet effet. 

VOI4. u. 


h L 
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Artici^e XXXVIII 

Lg Tribunal dc^.cide du choix des langues dont il fera usage et 
dont remploi sera autoris6 devant lui. 

Article XXXIX 

La proceklure arbitral© comprend en r^gle g^n^rale deux 
phases distinctes : rinstruction et les d^bats. 

L’ instruction consiste dans la communication faite par les 
agents respectifs, aux membres du Tribunal et h la Partie 
adverse, de tons actes imprimis ou (Merits et do tous documents 
contenant les moyens invoqu6s dans la cause. Cette com- 
munication aura lieu dans la forme et dans les d61ais d6tormin(^s 
par le Tribunal en vertu de FArticle XLIX. 

Les d^bats consistent dans le d^veloppeinent oral des moyens 
des Parties devant le Tribunal. 

Article XL 

Touto jjiece prodiiito par Tune des Parties doit 6tre com- 
muiiiqu6e h I'autre Partie. 

Article XLI 

Les d(Sbats sont dirig6s par le President. 

Ils ne sont publics qu’en vertu d*une decision du Tribunal, 
prise avec I’assentiment des Parties. 

Ils sont consign^s dans des process- verbaux r6dig6s j^ar des 
seciAtaires que nomme le President. Ces proc6s-verbaux ont 
seuls caract6ro authentique. 

Article XLII 

LHnstructioii ^tant close, le Tribunal a le droit d’(^carter dv 
d6bat tous Actes ou documents nouveaux qu'une des Parties: 
voudrait lui soumettre sans le consentement de Tautre. 

Article XLIII 

Le Tribunal demeure libre de prendre en consideration les 
Actes ou documents nouveaux sur lesquels les agents ou 
Conseils des Parties appelleraieiit son attention. 

En ce cas, le Tribunal a le droit de requ6rir la production dg 
ces Actes ou documents, sauf Tobligation d'en donner coruiais* 
aance la Partie adverse. 
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ArticI/E XLIV • 

Le Tribunal pent, en outre, requerir des agents des Parties 
la production de tons Actes et demander toutes explications 
n(' 3 cessaires. En cas de refus le Tribunal en prend acte. 

Article XLV 

Les agents et les Conseils des Parties sont autorises a 
presenter oralement au Tribunal tons les moyens qu’ils jugent 
utiles {k la defense de leur cause. 

Article XLVI 

Ils ont le droit de soulever des exceptions et incidents. Les 
d6cisions du Tribunal sur ces points sont definitives et ne 
peuvent donner lieu aucune discussion ulti^rieure. 

Article XLVIT 

Les membres du Tribunal ont le droit de poser des questions 
aux agents et aux Conseils des Parties et de lour demander des 
eclaircissements sur les points douteux. 

Ni les questions poshes, ni les observations faites par les 
membres du Tribunal pendant lo couvs des cl<^hats ne peuvent 
6tre regardc^ea comme Texpression des opinions du Tribunal en 
g6n6ral ou de ses membres en particulier. 

Article XLVTII 

Le Tribunal est autoris6 a determiner sa competence en inter- 
pretant le Compromis ainsi que les autres Traites (jui peiiveiit 
etro invoques dans la matiere, et en appli quant les principes du 
droit international. 

Article XLIX 

Le Tribunal a le droit de rendre des ordonuances de proce- 
dure pour la direction du proces, de determiner les formes et 
deiais dans lesquels chaquePartie devra prendre ses conclusions 
et de proceder a toutes les formalities que coniporle radminis- 
tration des preuves. 

Article L 

• Les agents et les Conseils des Parties ayant pn'^sentt'> tons 
l^s Eclaircissements et pi'euves a I’appui de leur cause, le 
PrEsident prononce la cloture des dEbats. 
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' AHTICIiK LI 

Les dolibth'ations du Tribunal out lieu a huis-clos. 

Toute decision est prise a la majorite des ineinbres du 
Tribunal. 

Le ref us d’un membre de prendre part au vote doit etre 
constate dans le proct^s-verbal. 

Akticle lit 

La sentence arbitrale, votee h la majority des voix, est 
rnotiv^ie. Elle est r^digt^e par 6cnt et sign^o par chacun des 
membres du Tribunal. 

Ceux des membres qui sont restes en minorito peuvent 
constater, en signant, leur dissentiment. 

ABTICIiE Lin 

La sentence arbitrale est luo en seance pul)lique du 
Tribunal, les agents et les Conseils des Parties pr<'*sents on 
dOinent appel6s. 

Auticle LIV 

La sentence arbitrale, dumont proiioncec et notifu'^.e aux 
agents des Parties en litige, decide defjnitHxunent et sans appel 
la contestation. 


Abticee LV 

Les Parties peuvent se rt^server dans le Compromis de 
demander la revision de la sentence arbitrale. 

Dans ce cas et sauf convention contraire, la demande doit 
6tre adress^e au Tribunal qui a rendu la sentence. Elio no 
peut ^tre motivee que par la d^couverte d’un fait nouveau qui 
etlt ott^ de nature a exercer une influence decisive sur la 
sentence et qui, lors de la cloture des d^bats, 6tait inconnu du 
Tribunal lui-rn^me et de la Partie qui a demands la revision. 

La procedure de revision ne peut ^tre ouverte que par uno 
decision du Tribunal constatant expressc’unent Texistence du 
fait nouveau, lui reconnaissant les caract^res provus par lo 
paragraphe pr6cckient et declarant it ce titre la demande 
recevable. * 

Le Compromis dc^termine le d61ai dans lequel la demande do 
revision doit f^tre formeSe. 
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AkticiiB LVI 

La sentence arbitrate n*est obligatoiro quo pour les Parties 
qui ont conclu le Compromis. 

Lorsqu'il s’agit de Pinterpretation d’une Convention a laquolle 
ont particiiDo d’autrcs Puissances que les Parties en litige, celles- 
ci notifient aux premieres les Compromis qu’elles ont conclu. 
Cbacune de ces Puissances a le droit d’intervenir au proems. Si 
une ou plusieurs d'entre dies ont prolite do cette faculto. 
rinterprdtation contenuo dans la sentence est egalcment obli- 
gatoiro a Icur egard. 

AllTlCliE LVII 

Chaquo Partio supporte ses propres frais et une part egale 
des frais du Tribunal. 

Dispositioiis Gcncrales 
AKTICtiB L V HI 

La presen to Convention sera ratiliee dans le plus bref dolai 
possible. 

Les ratifications serorit deposees a La Hayc. 

II sera dresse du depot do chaque ratification un proces- 
verbal, dont une copie, certifiee con forme, sera remise par la 
voie diplomatique a toutes les Puissances qui ont ete repre- 
scntecs a la Conference Internationale do la Paix de La Haye. 


ArticjCiB LIX 

Les Puissances non-Signataires qui ont ete representees a la 
Conference Internationale dc la Paix pounont adherer a la 
presente Convention. Elies auront a cot effbt a faire connaitre 
leur adhesion aux Puissances Contractantes, au moyen d'unc 
notification ecrite, adressee au Gouveniement des Pays-Bas et 
communiquee par cclui-ci a toutes les autres Puissances 
Contractantes. 


AltTICtiB LX 

^ Les conditions auxquclles les Puissances qui n’ont pas ete 
^epresentees la Conference Internationale de la Paix pourront 
adherer a, la presente Convention formevont Tobjet d*une 
entente ulterieure entre les Puissances Contractantes. 
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* ArtigiiK LXI 

S'il arrivait (ju’unG des Hautes Parties Contracfcantes 
denoiK^at la prescntc Convention, cette donoriciation ne pro- 
duirait sos cffets qii’un an aprds la notiJication faite par ccrit 
au Gouvornemont tics Pays-Bas ct conirnuniqu^e immediate- 
mont par cclui-ci a touies les autres Puissances Contractantes. 

Cette denoueiation ne produira ses offets qu*a Tej^ard do la 
Puissance qui Taura noli fide. 
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INTERNATIONAL CONVENTION WITH RESPECT 
TO THE LAWS AND CUSTOMS OF WAR 
ON LAND 

Signed at the Hague ^ Jubj 29, 1899 
/Vrticle I 

Les Hautes Parties Contractantos tionneront a Icurs forces 
armies ilc terre dcs instructions qiii scront conformes an 
“ Regloment concernaiit les Lois ct Coutumes dc la Giierrc sur 
Terre,” aniiex6 a la presente Convention. 

Auticlr it 

Les dispositions contonues dans le Rcglement vise a rArticle 
1 . ne sont obligatoires quo pour les Puissances Contractantes en 
cas de guerre entre deux ou plusieurs d’entre ellcs. 

Ces dispositions cesseroiit d’etre obligatoires du moment ou, 
dans une guerre entre des Puissances Contractantes, unc Puis- 
sance non contractanto se joindrait a ’un des belligerants. 

AUTlCIiK HI 

La presente Convention sera ratifiee dans le plus bref delai 
possible. 

Les ratifications seront deposecs a La Hayo. 

II sera dress6 du d^pot dc chaque ratification un proces- 
verbal, dont une copie, certifiee conforiiie, sera rernisc par la 
voie diplomatique a toutes les Puissances Contractantes. 


ArTICIiE IV 

Les Puissances non-Signataires sont admises a adherer a la 
presente Convention. 
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Elies auront, i cet elfot, a faire connaitie lour adhesion aux 
Puissances Contractantos, au moyen d'unc notitication ecrite, 
adrossee au Gouvernement dos Pays-Bas, et coinmuniquec par 
celui-ci a toufces les autres Puissances Contractantos. 

A Kan e UK Y 

S'il arrivait qu’une des Hautes Parties Contractantes d6non<^-;it 
la presente Convention, cette d^nonciation no produirait sos 
eliets qu’un an apres la notitication faito par ecrit au Gouverno' 
inent des Pays-Bas, et communiquee imniodiaternent par colui- 
ci a toutes les autres Puissances Contractantos. 

Cette d^nonciation no produira ses ettets qu’a Togard do la 
Puissance qui Taura notitiec. 

En foi do quoi les Plcnipotentiaivcs ont signO la presente 
Convention et Tout revetuc do lours cachets. 

Fait a La Haye, le vingt-neuf Juiliet, mil huit cent quatre- 
vingt-dix-neuf, en un seul exemplairc, qui restera depose dans 
les archives du Gouvernement des Pays-Bas, et dont des copies, 
certitiecs conformes, seront remises par lavoio diplomatique aux 
Puissances Contractantes. 


Annexe. 

BEGIiltiMENT CONCJOliNANT LKS IjOIS ET COUTUMES DE LA 
GuEliltE SUK TEiUtE. 

Section I. — Vea Beliujcrauis 

Chapitre I,- De la Qnalitc dc BcUitjcnviit 

Article i. Les lois, les droits, et les devoirs do la guerre no 
s’appliquent pas seulemont a Varmee, mais encore aux milices 
et aux corps do volontaires reunissant les conditions suivanbes " 

1. D 'avoir a lour tetc uno person ne responsable pour ses 
subordonnds ; 

2. D’avoir un signe distinctif, lixe, et reconnaissable a 
distance ; 

3. De porter les armes ouverternent ; et 

4. De se conformer dans lours opdrabions aux loisct coutuincs 
de la guerre. 
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Dans les pays oii les milices ou des corps de volontaires 
constituent Tarmee ou en font partie, ils sont compris sous la 
denomination “ d’arm^e.’' 

Art. 2. La population d*un territoire non occupo qui, a 
I’approche de ronnemi, prend spontanoment les armes pour 
coinbattre les troupes d'invasion sans avoir eu le temps de 
s’organiser conform^ment a TArticle 1, sera considerce comme 
bellige^rante si elle rcspectc les lois et coutumes de la guerre. 

Art. 3. Les forces armees des parties bellig6rantes peuvent 
se composer do oombattants et de non-com})attants. En cas do 
capture par I’ennemi, les uns et les autres ont droit au traite- 
nient des prisonniers de guerre. 

Chapitre II . — Des Prisonniers do Gibcrrc 

Art. 4. Les prisonniers de guerre sont au pouvoir du Gouverne- 
ment onnemi, inais non des individus ou des corps qui les ont 
cai^tur^s. 

Ils doivent etro traites avec humanite. 

Tout ce qui leur appartient person nellement, excepte les 
armes, les ohevaux, et les papiers militaires, reste leur propriete. 

Art. 5. Les prisonniers de guerre peuvent etre assujettis a 
riiiternement dans une ville, forteresse, camp, ou localite quel- 
coiique, avec obligation de ne pas s'en eloigner au dela de 
certaines limites determinoes ; mais ils ne peuvent etre onfermds 
que par mesure de surete indispensable. 

Art. 6. L’Etat peut employer, comme travailleurs, les prison- 
niers de guerre, selon leur grade et leurs aptitudes. Ces travaux 
ne seront pas excessifs, et n'auront aucun rapport avec les opera- 
tions de la guerre. 

Les prisonniers peuvent etre autorises j'i travailler pour le 
compte d’Administrations publiques ou de particuliers, ou pour 
leur propre compte. 

Les travaux faits pour I’Etat sont payes d’apres les tarifs en 
vigueur pour les militaires de rarm6e national e executant les 
memes travaux. 

Lorsque les travaux ont lieu pour le compte d'autros Adminis- 
trations publiques, ou pour des particuliers, les conditions en 
Hont r6gl6es d 'accord avec 1’ auto rite miiitaire. 

Le salairo des prisonniers contribuera a adoucii leur position, 
tit le surplus leur sera compte au moment de leur liberation, 
^auf defalcation des frais d’entretien. 

Art. 7. Le Gouvernement au pouvoir duquel se trouvent les 
pnsonniers de guerre est charge de leur entretien. 
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A d6fauti d’uiic entente sp6ciale cntre les belligerants, Ics 
prisonniers tfe guerre seront traitos, pour la nourriturc, lo 
couchage, et riiabillenient, sur le meine pied quo les troupes du 
Gouvcrnement qui les aura captures. 

Art. 8. Los prisonniers do guerre seront souinis aux lois, 
reglements, et ordres en vigueur dans Tarmee de TJ^itat au 
pouvoir diiqucl ils so trouvent. Tout acte d’insubordination 
autorise, a lour egard, les mesures de rigueur necessaires, 

Les prisonniers evades, qui seraierit repris avant d'avoir pii 
rejoindro lour armce, ou avant de quitter le torritoire occupy 
par rarmee qui les aura captures, sont passibles de peines dis- 
ciplinaires. 

Les prisonniers qui, aprcs avoir reussi a s*e3vader, sont de 
nouveau fails prisonniers, ne sont passibles d’aucune peine pour 
la fuite anterieure. 

Art. 9. Chaque prisoiinier de guerre est tenu de ddclarer, s’il 
est; interroge a cc sujot, ses veritablcs noms et grade, et, dans le 
cas ou il cnfroindrait cette regie, il s’cxposerait a une restric- 
tion des avantages accordes aux prisonniers de guerre de sa 
categoric. 

Art. 10. Los prisonniers de guerre peuvent ctre mis cn lil>erte 
sur parole, si les lois de lour pays les y autorisent, ot, en pareil 
cas, ils sont obliges, sous la garantie de lour honnour personnel, 
do reinplir scrupuleusonient, tant vis-a-vis de leiir propre 
Gouvernoment quo vis-a-vis de celui qui les a faits prisonniers, 
les engagements qu’ila auraient contraetds. 

Dans le meme cas, lour propre Gouvenieinent est tenu dc 
n’exiger ni accepter d’eux aucun service contrairc a la parole 
(lonn6e. 

Art. II. Un prisoniiier de guerre iie peut etre contrainfe 
d’accepter sa liberte sur parole ; de m6me le Gouvernoment 
ennemi n’est pas oblige d'acceder a la demande du prisonnier 
r^clamant sa mise on liberte sur parole. 

Art. 12. Tout prisonnier de guerre, libere sur parole, et 
repris portant les armes contre le Gouveniement envers lequelil 
s’etait engage d’honneur, ou contre les allies de celui-ci, perd 
le droit au traiteinent des prisonniers do guerre, et peut ofcre 
traduit devant les Tribunaux, 

Art. 13. Les individus qui suivont uno armec sans en fairc 
directoment partie, tels que les correspondants et les reporters 
de journaux, les vivandiers, les fournisseurs, qui tombent ati 
pouvoir dc ronneini, et que oolui-ci juge utile de ddtenir, onfc 
droit au traitement des prisonniers de guerre, a condition qu iL 



THE LAWS AND CUSTOMS OE,WAli DY LAND 523 

» • 

soient munis cVune legitimation dc rautorite militaire de rarmec 
qu’ils accompagnaient. 

Art. 14. II est constitue, des le debut dcs hostilitos, dans 
chacun dcs Etats belligorants, et le cas cchcant, dans b's pays 
neutres qui auront rccueilli des belligorants sur leur tcrritoii e, 
un bureau de r6nseign(3ments sur les jn-isonnicrs de guerre. Co 
bureau, charge de repondre a toutos les demandcs qul les con- 
cenicut, revolt des divers services competents toutes les indica- 
tions n^cessaires pour lui permettre d’etablir une lichc indivi- 
duelle pour chaque prisonnier de guerre. II cst tenu an 
courant des internements et des mutations, ainsi que des 
entrees dans les hopitaux et dcs d6ces. 

Le bureau de renseignements cst egabnnent charge de 
I’ccueillir et de centraliser tons les objets d’un usage per- 
sonnel, valours, lettres, &c., qui seront troiives sur les champs 
de bataillo ou delaissos par des prison niers decedes dans 
les hopitaux et ambulances, et de les ti-ansmottre aux 
interesses. 

Art. 15. Les Societes do Secours pour les prison niers do 
guerre, regulieremont constituces scion la loi de leur pays, et 
ayant pour objet d'etre les intornicdiaires de Taction charitable, 
rocevront, de la part des belligerants, x^our olles et lours 

agents dument accredites, toute facilito, dans les liniitcs 
tracces par les necessites militaires et les regies adininistra- 
tives, x)our accomx)lir eflicacement leur taebo dTiumanite. Les 
delegues do ces Societes pourront etre admis disti ibuer dcs 
secours dans les depots d’internement, ainsi qiTaux lieux d'etax^o 
des prisonniers rapatries, moyennant une x^ermission x^erson 
nelle d 61 ivr 6 e par I’autorito militaire, et en xu’enant Tengage- 
rnent par 6crit de so soumettre a toutes les mesures d’ordre et 
do police que celle-ci prescrirait. 

Art. 16. Les bureaux de renseignements jouissent de la fran- 
chise de x^ort. Les lettres, mandats, et articles d 'argent, ainsi 
que les colis x)ostaux destin6s aux de guerre on 

exp6di<^s })ar eux, seront aifranchis de toutes taxes x^ostales, 
aussi bien dans les pays d'origine et de destination que dans 
les xmys intermediaires. 

Ees dons et secours en nature destines aux do 

guerre seront admis on franchise dc tons droits d'entrt^e et 
autros, ainsi que des taxes de trans])Ovt sur les chemins d(i for 
explohAs par TEtat. 

Art. 17. Les otliciers prisonniers x>ourront rccevoir le comx^lo- 
tnent, s’il y lieu, de la soldo qui lour est attrihiuh? dans ceitc 



524 t\rPENDlX VI 

situation par les r^glements de lour pays, it charge do rein- 
boursenient par lour Gouvernement. 

Art. i8. Toute latitude est laissoe aux prisonniors do guorrc 
pour rcxercicc de leur religion, y compris Tassistance aux ofiicos 
do lour cultc, a la seule condition de so coiiformcr aux mesures 
d’ordre et de police presorites par Tautorite militaire. 

Art. 19, Les testaments de prisonniors de guerre sont ro^us 
ou dresses dans les inemes conditions que pour les militaires dc 
rarmoe nation ale. 

On suivra ogaloinent les monies regies on co qui concerne les 
pieces relatives it la constatation dos deces, ainsi que pour 
rinhumation des prisonniors do gucrro, on tenant compte de 
lour grade et do leur rang. 

Art. 20. Apres la conclusion de la paix, lo rapatriement des 
prison niers de guerre s’clTcctuera dans le plus href delai 
possible. 

Chapitre III. — Des Malades ct dos Blesses 

Art. 21. Les obligations des bellig^rants concernant lc service 
des malades ot des blesses sont regies par la Convention da 
Geneve du 22 Aout, 1864, sauf les modifications dont cellc-ci 
pourra etre Tobjet. 


Section II. — Des llostUUcs 

Chapitre I. —Des Jloyeris do Nuirc d CEniicmif des Sietjes, 
ct des Boinhardcments 

Art. 22. Les bollig6rants n’ont pas un droit illimit6 quant an 
clioix des moyens de nuirc a rennemi. 

Art. 23, Outre les prohibitions 6tablies par dos Conventions 
spooiales, il est notamment interdit — 

(a.) D’omployor du poison ou dos annes ompoisonnees ; 

(6.) Do tuor ou do blosser par trahison des individus appar- 
tenant a la nation ou a Tarm^o ennernio ; 

(c.) Do tuor ou do blessoi* un ennerni qui, ayant mis has les 
armes, ou n’ayaiit plus los inoycjus do so delondre, s’est rendu 
a discretion ; 

(d.) Do declarer qu'il no sera pas fait de quartier ; 

(c.) D*ernployer dos armes, des projectiles, ou des inatieres 
propres <\ causer des maux suporflus ; 
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(/.) D'user indilment du pavilion parlomontaire, ilu pavilion 
national, ou des insignes militaires et de ruiiiformf) de I'enneini, 
ainsi que des signes distinctifs de la Convention de Gendve ; 

{g,) De d6truire ou de saisir des proprioies eniiemis, sauf les 
cas ovi CBS destructions ou ces saisies seraient imperieusement 
commandoes par les nOcessitOs de la guerre. 

Art. 24. Les ruses de guerre etTemploi do moyens nOcessaires 
pour se procurer des renseignements sur I’enneini et sur le 
terrain sont considOrOs comine licites. 

Art. 25. II est interdit d’attaquer ou de bombarder des villes, 
villages, habitations, ou bittiments qui ne sont pas dOfendus. 

Art. 26. Lo Commandant des troupes assaillantes, avant 
d’entreprendre le bornbardement, et sauf le cas d’attaque de vive 
force, devra faire tout ce qui dOpend de lui xDour en avertir les 
autoritOs. 

Art. 27. Dans les siOges et bombardements, toutes les rnesures 
nOcGSsaires doivent Otre prises jicur Ox>argner, autant quo 
possible, les Odifices consacrOs aux cultes, aux arts, aux sciences, 
et a la bienfaisanco, les hopitaux, et les lieux de rassemlileinent 
de malades et do blessOs, il condition qudls ne soiont x>as 
employOs en meine tem^is h un but militaire. 

Le devoir des assiOgOs est de dOsigner ces Odifices au lieu de 
rassemblement par des signes visibles spOciaux qui seront 
notihOs d’avance a TassiOgeant. 

Art. 28. II est interdit de livrer au pillage memo line villa ou 
localitO jirise d’assaut. 

Chapitre II. — Des Es‘pio 7 is 

Art. 29. Ne pent etre considOrO comme esx)ion que rindividu 
qui, agissant clandestinement, ou sous de faux prOtextes, 
recueille, ou cherche a recueillir, des informations dans la ;^one 
d’opOrations d’uu belligerant, avec rintention do les com- 
muniquer h la partie adverse. 

Ainsi les militaires non dOguisOs qui out ponetrO dans la zone 
cVop^rations de Tarm^o ennemie, k Tetlet de recueillir des in- 
formations, ne sont jias consider^s comme espions. De meme, 
ne sont pas coiisid6r6s comme espions : les militaires et les 
non-inilitaires, accoinplissant ouvcrtement leur mission, charges 
de transmettre des d6p^ches destiii6es soit a leur projiro armeo, 
soit k Famine ennemie. A oette categoric appartiennent 6gale- 
ment les individus envoy6s en ballon pour transmettre les 
d6p6ches, et, en g6n6ral, pour entretenir les communications 
ontre les di verses parties d’une armee ou d’un territoire. 
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Art, 30. L’ospion pins sur le fait ne pourra 6tre pnni sans 
jugement pr6itlable. 

Art. 31. L'espion qui, ayant rejoint Tarra^e k laquelle il 
appartient, est capture plus tard par ronnemi, est trait6 coniine 
pi i Sonnier de guerre, et n’encourt aucune responsabilit6 pour 
ses actes d'espiounage ant^rieurs. 


Ohapitro III . — Drs Parlementaires 

Art. 32. Est consid6r6 cornmo parlemontaire rindividu 
autorisd par Tun des bellig^rants h entrer en pourparlers avec 
Tautre ct se pr^sentant avec le drapean blanc. II a droit }\ 
Tinviolabilit^, ainsi que le ti'orapette, clarion, ou tambour, le 
porte-drapeau, et rintoriiiAte qui racconipagneraient. 

Art. 33. Le Chef auquel un parlementaire est expddidi n*c!st 
pas oblige do le recevoir en toutes circonstances. 

II pent prendre tontos les inesures n^cessaires afin d'ein- 
Xif^clier le parlementaire de profiter de sa mission pour so 
renseigner, 

II a le droit, en cas d’abus, de retenir temporairement le 
parlementaire. 

Art. 34. Le parlementaire perd sos droits d’inviolal)ilit('^ s’il 
est prouvd, d’une manidre positive et irrdcusable, qu’il a protih*) 
do sa position privil6gi6e pour provoquer ou cornmettre uu acte 
de trahison. ^ 


Chapitre IV . — Des Capitulations 

Art. 35. Les Capitulations arr^tdos entre les Parties Con- 
tractantes doivent teuir comptc des rtNgles de Thonneur mili- 
taire. 

Uno fois f]x6es, elles doivent etre scnipuleusement observ6es 
par les deux parties. 


Chapitre V. ~~De V Armistice 

Art. 36. L'armistice staspend les operations de guerre par un 
accord mutuel des parties bellig^rantes. Si la dur6o n’on est 
pas ddterrnin^e, les parties bellig(§rantes peuvent reprendre en 
tout temps les operations, pourvu toutefois que rennemi soifc 
avert! en temps convenu, qonform^ment aux conditions do 
Varmistice. • 

Art, 37. li’armistice pent etre g6u6ral ou local. Le premier 
suspend partout les operations de guerre des Etats belligdranls ; 
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le second, seulement entre certaines fractions des armies belli^6- 
raiites et dans un rayon d6termin6. * 

Art. 38. L'armistice doit ^tre notifi6 ofiiciellement et en temps 
utile aux autorit^s conip^tentes et aux troupes. Les, hostilit^s 
sont suspendues imin6diatement aprfes la notification on an terme 
fix6. 

Art. 39. II d^jpend des Parties Gontractantos de fixer, dansles 
clauses de Tarmistice, les rapports qiii pourraient avoir lieu, sur 
le theatre de la guerre, avec les populations et entre elles. 

Art. 40. Toute violation grave de rarmistice, par Tune des 
Parties, donne ib I’autre le droit de le d6noncer, et rn^me, on cas 
d'urgence, de reprendre imm6diatement les hostilit^s. 

Art. 41. La violation des clauses de rarmistice, par des parti- 
culiers agissant de leur propre initiative, donne droit seulement 
jt r^clainer la punition des coupables, et s'il ya lieu, une indem- 
nity pour les pertes yprouv6es. 

Section III . — De VAutoriU Militaire sur le Territoire 
de VDtat Ennevd 

Art. 42. Un territoire est considyre comme occupy lorsqu’il 
so trouve placy de fait sous Tautority de rarrnye ennemie. 

L’occupation ne s*ytend qu^aux territoires ofi cette autority 
est ytablie et en inesure de s’exercer. 

Art, 43. L'autority du pouvoir lygal ayant })assy de fait entre 
les mains do Toccupant, ceiui-ci prendra toutes les mesures qui 
dypendent de lui en vue de rytablir et d'assurer, autant qu'il 
est possible, Vordre et la vie publics, en respectant, sauf eni' 
pechement absolu, les lois en vigueur dans le pays. 

Art. 44. II est interdit de forcer la population d’un territoire 
occupy a prendre part aux opyrations militaires contre son 
propre pays. 

Art. 45. II esCinterdit de contraindre la population d’un terri- 
toire occupy f\ proter serment a la Puissance ennemie. 

Art. 46. L’honneur et les droits de la famille, la vie des indi- 
vidus, et la propriyty privye, ainsi que les convictions religieuses 
et Texeroioe des cultes, doivent etre respectes. 

La propriyty privye ne pent pas etre confisquye. 

Art. 47. Le pillage est formellenient interdit. 

Art. 48. Si Toccupant pryiyve, dans le territoire occupe, les 
impots, droits et pyagea ytablis au profit de I’Etat, il le fera, 
autant que possible, d^apr^s les regies de I’assiette et de lai-ypar- 
tition en vigueur, et il en rysultera 2>our lui Tubligation de pour- 



528 


APPENDIX VI 

I 


voir aux frais de Tadministration dii territoii’c occup6 dans la 
inesure ofi le Cjonvernoment 16 gal y (^tait tenu. 

Art. 49. Hi, eii dehors des iiupots vis^s h I'Article pr 6 c< 5 dent, 
rocoupant,pr 61 eve d'autres contributions en argent dans le tevri- 
toiro occupy, ce iie ponrra etre qiie pour les l)esoins de Tarm^e 
on de Tadministration de ce territoiro. 

Art. 50. Aucune peine collective, p( 5 cuniaire, ou autre, ne 
poiirra etre 6dict6e centre les populations h raison do faits indi- 
viduels dont elles ne pourraient etre consid^r^es comrne soli- 
dai rernent responsables. 

Art. 51. Aucune contribution ne sera perf;ue qu’en vertu 
mViui ordre 6crit et sous la responsabilit6 d’un G6n6ral-en-chef. 

II ne sera precede, autant que possible, a cette perception quo 
d’apres les regies de Tassiette et de la repartition des impots en 
vigueur. 

Pour toute contribution iin re^u sera d6]ivr6 aux contri- 
buables. 

Art. 52. Des requisitions en nature et des services ne poiir- 
ront etre r6clam6s des communes ou des habitants que pour 
les besoiiis de i'armee d’occupation. Ils seront en rapport avec 
les ressources du pays et de telle nature qu’ils n'impliquent pas 
pour les populations Tobligation de prendre part aux op6rations 
de la guerre centre leur patrie. 

Ces requisitions et cos services ne seront reclames qu’avec 
Tautorisation du Commandant dans la localite occupee. 

Les prestations en nature seront, autant que possible, payees 
au comptant; sinon, elles seront constatees par des rc^us. 

Art. 53. L'armec qui occupe un territoire iie pourra saisir 
que lo numeraire, les fonds, et les valeurs exigibles appartonant 
cn propre k TEtat, les dep6ts d’armes, nioyen de transport, 
magasins et approvisionnements, et, en general, toute propriete 
mobiliere de I’Etat de nature ^ servir aux operations de la guerre. 

Le materiel de chemins de fer, les teiegrapnes de terre, les 
telephones, les bateaux k vapeur et atitres na vires, en dehors 
des cas regis par la loi maritime, de meme que les dep6ts 
d’armes, et en general toute especo de munitions de guen’(% 
in ewe apjjar tenant k des Societes ou k des personnes privees, 
sont egaloment des moyens de nature k servir aux ox)erations do 
la guerre, mais devront et]*e restitues, et les indemnites seront 
regiees la paix. 

Art. 54. Le materiel des chemins de fer provenant d’Etat# 
neutres, qu’il appartienne a ces Etats ou k des Societes on 
personnes piiv6es, leur sera renvoye aussitdt que possible. 
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Ail. 55. L’Etat occupant ne sc3 consicl6rera que commc aci- 
ni inistrateur et usufruitier dcs 6diiicefci public!^, imineuViles, 
forets, eb exploitations agricoles appartenant k I’Etat ennemi et 
se trouvant dans le pays occupe. II devra sauvegardcr Ic fond 
de ces proprietes et les administrer confornieinent aux regies de 
Vusufruit. 

Art. 56. Los bicns de communes, ceux des otablissements 
consacres aux cultcs, a la cliarito, eb a Tinstruction, aux arts et 
aux sciences, niemc appartenant a I’Etat, seronb traites comme 
la propriety priv6e. 

Toute saisie, destruction, ou degradation intentiorinellc de 
soniblablcs 6tablisscinents, de monuments historiques, d’ceuvres 
eVart et de science, est interdite, eb doit ctre poursuivie. 

Section IV . — BcUifjcninLs intcrncH at den BLcascs aoiipics 
cherj Ics Ncutroi 

Art. 57. Li’Etat neutre qui rec;oit sur son territoire des troupes 
appartenant aux armees belHgerantes, les internera, autant que 
possible, loin du theatre de la guerre. 

II pourra les garder dans des camps, eb meine les eiiferuier 
dans des forteresscs ou dans des lieux appi opvies a cet effot. 

II decidei'a si les otliciers peuvent ctre laissos libres en prenant 
rengagcnicnt sur parole do no pas quitter le territoire neutre 
sa,ns autovisation. 

Art. 58. A dofaub de Convention specialc, TEtab neutre 
fournira aux internes les vivres, les habillements, eb les secours 
command(^s par rhumanito. 

Bonitication sera faite, a la paix, des frais occasionnes par 
riuternemenb. 

Art. 5C7, L’Etat neutre pourra autoviser Ic passage sur son 
territoire des lilesscSs ou malades appartenant aux armees })elli- 
g6rantes, sous la reserve que les trains qui les amcneront no 
transporteront personnel ni materiel de guerre. En pareil 
cas, i’Etat neutre est teviu de prendre les incsures do sure be et 
de contr 61 e n^cessaires a cet eflet. 

Ees blesses ou malades amends dans ces conditions sur le 
territoire neuti’e par un des belligerants, et qui appartiendraiend 
^ la partie adverse, devront etre gardes par I’Etat neutre, de 
mani^re qu'ils ne puissent de nouveau prendre part aux opera- 
tions de la guerre. Geliii«ci aura les m6me8 devoirs quant aux 
llJess6s ou malades de Tautre arm6e qui lui scraient confi< 5 s. 

Art. 60. Ea Convention de Geneve s’applique aux malades 
ot aux bless6s internes sur territoire neutre. 

VOL. II. 
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INTERNATIONAL CONVENTION FOR THE ADAP- 
TATION TO MARITIME WARFARE OF THE PRIN- 
CIPLES OF THE GENEVA CONVENTION OF 
AUGUST 22, 1864 , 

Signed at thr. Ila^jtue, July 29, 1899 
AkTICJjK I 

Les batimonts-hopitranx militaires, c’est-a-dirc los bati merits 
consbruits ou au)6nag6s par les Etats spccialenicnt el unique- 
ment en vuo do porter secours aux blesses, malades, et nau- 
f rages, et doiit les noms auront et6 communiques, a rouverture 
ou au cours des hostilites, on tout cas avant toute mise en 
usage, aux Puissances bellig6rantcs, sont rospcct^s ct ne 
peuvent obre captures pendant la duroe des hostilites. 

Cos batimeiits ne sont pas non plus assirniles aux navircs t\c. 
guerre au point do vue do lour sejour dans un port neutrc. 

Article II 

Los batimcnts'hospitaliers, c^uipes cn totalit6 ou en partio 
aux frais des particuliers ou des Sociotes de Socours officiclle- 
nient rcconnuos, sont 6galenient respectes et exempts do cap- 
ture, si la Puissance belligtSrantc dont ils dependent leuv a 
donnd unc commission oflicielle et en a notftie les noms a la 
Puissance adverse a rouverture ou au cours des hostiIit6s, eu 
tout cas avant toute mise en usage. 

Ces navires doivent otre porteurs d*un document de Tautorite 
cojupetente declarant qu’ils out et6 soumis a son controle 
pendant leur armement et leur depart linal. 

AllTICTiE III 

f 

Les batiments-hospitalicrs, 6quip6s cn totality on en partic 
aux frais des particuliers ou des Sociotes oMiciellement reconnues 
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dc pays ncutres, sont respcct6s et exempts de capture, si la 
Puissance neutvo dent ils dependent Icur a donne dno commis- 
sion ofliciclle ct en a notifi^ les noms aux Puissances belligGrantcs 
a Touverture ou au cours des hostilites, en tout cas avant touto 
iniso en usage. 

AltTICtiE IV 

Lcs biltiments f|ui sont mentionnes dans les Articles I, 11, et 
Til, porteront secours et assistance aux blesses, malades, et 
naufvages des bclligorants sans distinction de nationalite. 

Ties Gouvernenients s'engagent a n’utiliser ces batiments 
pour aucun but inilitaire. 

Ces batiments ne devront goner en aucune manierc lcs 
inouvements des coniliattants. 

Pendant et apres le combat, ils agiront a leurs risques et 
perils. 

Les belligerants auront sur eux le droit de controle et dc 
visifcc ; ils pourront refuser leiir concours, leiir enjoindro de 
s'61oigner, leiir imposer une direction determinee, ct mettre a 
bord un commissaire, ni6nie lcs deteniv, si la gravitd des cir- 
constances Pexigeait. 

Autant que possible, les belligerants inscriront sur le journal 
de bord des batinieuts-hospitaliers les ordres qu’ils lour don- 
ncront. 

AkticIjE V 

Les batiments-hopitaux militaircs soront distingues par une 
peinturo exterieure blanche avec une bande horizontale verte 
d’un metre et demi de largeiir environ. 

Les batiments qui sont mentionnes dans lcs Articles II et 
III seroiit distingues par unc peinture extericui e blanche avee 
une bande horizontale rouge d’un metre et dcini de largeur 
environ. 

Los embarcatitSms des batiments qui viennent d’etre mcn- 
tionn^s, com me les pc tits biitiments qui pourront otro aifeetds 
au service hospitalicr, se distingueront par une peinture ana- 
logue. 

Tons les batimerits-hospitaliers se feront reconnaitre en his- 
Hant, avec leur pavilion national, le pavilion blanc a croix rouge 
pr6vu par la Convention de Geneve. 

* ^ Auticee VI 

I^es bi\timents de commerce, yachts, ou embarcations neutres, 
portant ou rcciicillant des blesses, des malades, ou des naufrages 
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clos bclllgorants, ne peuvont otre captures pour lo fait do ce 
transport, mais ils rcstcnt expos6s a la capture pour les viola- 
tions dc noutralit6 qu’ils pourraiont avoir cominiscs. 

AuTlCIiE VII 

Lc personnel religieux, medical, et hospitaller do tout bati- 
ment capture cst inviolable ct nU pent otre fait prisonniei' de 
guerre. II emporte, on quittant le navire, les objets et Icb 
instruments de chirurgic qui sont sa propri6t6 particuliere. 

Ce personnel continuera ii remplir scs fonctions tant quo cola 
sera nocessaire ct il pourra ensuite se I’ctirer lorsque le Com- 
niandant-cn-chef le jugera possible. 

Les bellig6rants doivent assurer ce personnel tombe entie 
leurs mains la jouissance int6gi’ale do son traitement. 

AiiTicnE VIII 

Les inarins et les militaircs eml)arqiies l>lcss6s ou rnalades, 
a queL|UO nation qu’ils appartiennent, soront proteges etsoignos 
par les capteurs. 

AllTICIiK IX 

Sont prisonniers de guerre les naufrages, blesses, ou inaladc:; 
d’un bellig^rant (jui tombent au pouvoir do I’antrc. Jl Mppar- 
tient a colui-ci de decider, suivant les circonstances, s’il convient 
de les gardcr, de les di vigor sur un port de sa nation, sur iia 
port neutre, ou memo sur un poi't dc Tadversaire. Dans co 
dernier cas, les prisonniers ainsi rendus a leur pays no pour- 
ront servir pendant la duree dc la guerre. 


Akticle X 
(Exclu.) 

AltTICIiE XI 

Les regies coTitenues dans les Articles ci-dessus ne sont 
obligatoires quo gour les Puissances Contractantos, on cas dr 
guerre entro deux ou plusieurs d’ontre ellcs. 

* The text of this Article was as follows [Ed.] : — 

“Les Jiaufrages, blesses ou maladcs, tjui sont debarques dans nn 
porto neutre, dii eonsontcnicnt de Tautorito locale, devront, a luojn*’ 
d’un arrangement contraire dc TEtat nentro avec Ics Eiats bellig^'nft’^-'d 
etro gardes par I’Etat neutre dc iiiani^jrc qu’ils no puissent pas 
nouveau prendre part aux operations de la guerre.” 
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LeB (iites regies eessei'oiit d*6tre obligatoires -du moment 
on, dans une giaerre entre des Puissances Contractantes, une 
Puissance iioii-contractante se joindmit a Tun des iDellig^- 
rants. 

Article XII 

La pr^sente Convention sera ratifi6e dans le plus bref d^lai 
possible. 

Les ratifications seront d6pos6es a La Haye. 

II sera dress6 du d6p6t de chaque ratification un proces- 
verbal, dont une copie, certifi6e conforme, sera remise par la 
Yoic diplomatique a toutes les Puissances Contractantes. 

Article XIIT 

Les Puissances non-signataires, qui auront accept^ la Con- 
vention de Geneve du 22 Aout, 1864, sont adrnises j\ adherer h 
la presento Convention. 

Elies auront, a cet effet, a faire connaitro leur adhesion aux 
Puissances Contractantes, au moyen d’une notification 6crite, 
adress6e au Gouvernement des Pays-Bas ct communiquiljo xiar 
celui-ci a toutes les autres Puissances Contractantes. 

Article XIV 

S’il arvivait qu’une des TIautes Parties Contractantes d6- 
non9at la pr^sente Convention, cette d^nonciation ne produirait 
ses effets qu'un an apr<^s la notification faite par 6crit au 
Gouvernement des Pays-Bas et communiqu^e iinm^diatement 
par celui-ci ^ toutes les autres Puissances Contractantes. 

Cette d6nonoiation no produira ses effets qu’a Tigard de la 
Puissance qui Vaura notifi^e. 

En foi de quoi^les Pldiiipotentiaires out signe la pr6sente 
Convention, et Font revetue de leur cachets. 

Fait iY La Haye, le vingt-neuf Juillet, mil huit cent quatre- 
vingt-dix-neuf, en un seul exemplaii'e qui restera d6pos6 dans 
les archives du Gouvexmement des Pays-Bas, et dont des 
copies, certifi^es conformes, seront remises par la voie diplo- 
matique aux Puissances Contractantes, 
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DECLAEATION CONCEENING EXPANDING 
(DUM-DUM) BULLETS 

Signed at the Hague, Jultf 29, 1S99 

Les Sou!^3igii(3S, Pl^nipotentiaires des Puissances repr^sentees 
a la Conference Internationale de la Paix a la Ilaye, duineiit 
autoris^s a cet eilet par leurs Gouvernements, s'inspivant, des 
sentiments qui out troiivt^ leur expression dans la Ddclaration 
de Saint-P6tersl)ourg du 29 Novembre (11 Deceinbre), 1868, 
Dticlarent : 

Ijos Puissances Contractantes s’inierdisent reinploi de balles 
qui s’^panouissent ou s*aplatissent facilernenl. dans lo coips 
humain, telles que les Ijalles enveloppe dure dont Tenveloppo 
ne couvrirait pas enti^rernont le noyau ou serait pourvue 
d’incisions. 

La pr^sente Ddolaratioii n'est oljligatoire que pour les 
Puissances Contractantes, en cas de guerre entre deux ou 
plusieurs d'entre elles, 

Elle cessera d’e^tre oldigatoire du moment ou dans udo 
guerre enti*e des Puissances Contractantes, line Puissance non- 
Contractante so joindrait a Tun des belUgerants. 

La pr^sente D^jclaration sera i^atifi^e daiis^ 1*' plus href dtUjii 
possible. 

Les ratifications seront d^posdos a La Haye. 

II sera dress6 du d< 5 p 6 t de chaque ratification un proecs- 
verbal, dont une copie, certifi( 5 e conforitie, sera remise par la 
voie diplomatique k toutes les Puissances Contractantes. 

Les Puissances non -Sign atakes poui rent adherer ft la presentt3 
Declaration. Elies auront, a cet effet, a faire connattre lour 
adhesion aux Puissances Contractantes, au moyen dkine notili- ^ 
cation dcidte, adress^e au Gouveriiement des Pays-Bas et 
communiqu6e par colui-ci toutes les aiitres Puissaners 
Con tractantes. 




S’il arrivait qu'une ties Hautes Parties Contraetaiites denor^nlt 
la presento Declaration, eette denonciation ne produiraitj ses 
effets qu’un an apres la notification faite par ecrit au Gouverne- 
ment des Pays-Bas et comiiuiniquee immediatement pai^ celui- 
ci toutes les autres Puissances Con tract antes. 

Cette denonciation ne produira ses effets qii’a Te^^ard de la 
Puissance qui I’aura notifi6e. 

En foi de quoi, les Plenipotentiaires ont signe la presente 
Declaration et Tont revetue de leurs cachets. 

Fait a La Haye, le 29 Juillet, 1899, en un soul exernplaire, 
qui restera (iepos6 dans les archives du Gouvernement des 
Pays-Bas et dont des copies, certifiees conforines, scront 
leiiiises par la voie diplomatique aux Puissances Contractantes. 
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DECLAEATION CONCEENING TTTE LAUNCHING OP 
PEOJECTILEB EEOM BALLOONS 

Sicjned at the Ilagtie, July 29, 1899 

Les SoussigneB, Pl(^iiipotentiaires des Puissanoes repr^sent6e.s 
a la Conference Internationale de la Paix a la Have, di'ltnent 
autorisea a cet eiTct par leura Gouvevnenuinta, a’inspirant dea 
sentiments qui ont trouve leur expression dans la Declaration 
de Saint'PtHersbourg du 29 Novembre (ii Dtk^embre), 1868, 
D^clarent : 

Les Puissances Contractantes consentent, j)oiir une dun^.e de 
cinq ans, k rinterdiction de lancer des projectiles et des 
explosifs du haut de ballons ou par d'autres inodes analogues 
nouveaux. 

La pr^sente D<3claration n'est obligatoire quo pour les 
Puissances Contractantes, en cas de guerre entre deux ou 
plusieurs d'entre elles. 

Elle cessera d’etre obligatoire du moment ou dans unc 
guerre entre des Puissances Contractantes, une Puivssance non- 
Contractante se Joindrait a Tun des belligc’u’ants. 

La pr^sente Deiclaration sera ratifi^e dans le plus bref d<Mai 
possible. 

Les ratifications seront d6pos6es k I^a Tlaye/ 

II sera dress6 du d6pot de chaque ratification un proces- 
verbal, dont une copie, certifi^e conforme, sera I'ernise par ft 
voie diplomatique k toutes les Puissances Contractantes. 

Les Puissances non-Signataires pourront adhfu’er k In 
prc'^sente Declaration. Elies auront, i cet effet, k fairo con- 
naltre leur adhesion aux Puissances Contractantes, au moyon 
d’une notification ecrite, adre8s6e au Gouvernement des Pays- 
Bas et comnmniquoe par celui-ci k toutes les autres Puissances' 
Contractantes. 

S’il arrivait qu*une des Ilautes Parties Contractantes 
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d6noncat la pr^.eente Declaration, cetie denonciation ne 
prodniniit ses effets ([ii’iin an apren la notiftcatioii laite par 
edit an Goiivernement des Pays-Bas et conmiuniqiuk) imiucj- 
diatement par celui-ci a toutes les autres Puissances Cori- 
tractantes. 

Cette d^n\onciation ne produira ses effets qii’a Te^ard de la 
Puissance qui I’aura iiotifiee. 

En foi de quoi, les Plenipoteiitiaires out signe la prescnte 
Dc'^claration et I’ont revetue de leurs cachets. 

Fait a La Haye, lo 29 Jiiillet, 1899, seuloxeinplaire, qui 
restera depose dans les archives du Gouverneinent des Pays- 
Bas et dont des copies, cerfcitiees confonnes, seront remises par 
la vole diplomatique aux Puissances Contractantes. 
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DECLARATION CONCERNING THE DIFFUSION OF 
ASPIIYXIATING GASES 

Sixpicd at the Hague, Julg 29, 1899 

TjHs SoMrtsi^iies, Pl('niipotentiaires des Puissancci^ rcprofieiik'es 
a la Conference Internationale tlc'. la Paix a la Haye, durnent 
autorises a ceb elTet pai’ lours Gouvernements, s’inspirajit des 
sentiments qui out trouve leur expression dans la Dechu’a- 
tion de Saint-Petersbourg du 29 Novembre (n D(^icembre), 
1868, 

Docbirent : 

Les Puissances Contractantos s'interdisont Temploi de p)<> 
jectiles qui ont pour but unique do r^pandro des gaz asphyxiants 
on dtUeteres. 

[ja pi'(j!Sonte Declaration n'est obligatoire quo pour les 
Puissances Contractantos, on cas do guerre outre deux ou 
plusieurs d’entre elles. 

Elio cessera d’fjtre obligatoire du moment ou dans vine 
guerre entre des Puissances Contractantes uno Puissance non- 
Co ntractante se joindrait a l*un des belligerants. 

La jn'osentc Declaration sera ratifiee dans le plus l)ret delai 
possible. 

Ties ratifications scront d6pos^;es i\ la Haye. 

Tl sera dresse du depot de chaque ratification an proces- 
vorbal, donfc une copie, certifi^e conforme, sera remise par la 
yoie diplomatique k toutes les Puissances Contractantes. 

Les Puissances non-Signataires pourront adh^u'er h la 
presente Declaration. Biles auront, k cet eflet, fairo con- 
naitre leur adhesion aux Puissances Contractantes, au moyen 
d’une notification ^crite, adress6e au Gouvernement des Pays-^ 
Bas et communiqiK^e par celui*ci k toutes 1(3S autres Puissances 
C^ontractantes. 

S*il arrivait qu^une des TIautes Parties Contractantes 
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denoii9at la prt^scMite Declaration, cette denonciation iie pvo- 
dnirait ses effets quTin an apr6s la notitication faite par au 
Gouverneinent des Pays-Bas et coinmuniqu^e imm^diatement 
par celui-ci k toutes les autres Puissances Contractantes. 

Cette denonciation ne produira ses effets qu'a Fegard de la 
Puissancq qui Faura iiotiliee. 

En foi de quoi, les Pleiiipotentiaires ont si^me la pvesente 
Declaration et Font revetue de leurs cachets. 

Fait la Haye, le 29 Juillet, 1899, en un seul exeinplaire, 
qui resteiTi d6pos6 dans les archives du Gouvernement des 
Pays-Bas et dont des copies, certiffc^es confonnes, seront 
remises par la voie diplomatique aux Puissances Coiitractantes. 
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TITK NAVAL PRIZE ACT, 1864 
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An Act for regulating Naval Prize of War. 

[23(1. June 1864. 

WHEPvEAf\ it is expedient to enact permanently, with AinencL 
merits, such Provisions concerning Naval Prize, and Matters 
connected therewith, as have heretofore lieen usually passed at 
the Beginning of a War : 

Be it therefore enacted by the Queen’s most Excellent 
Majesty, by and with the Aclvice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the Authority of the same, as follows : 


Short 

Title. 


Interpre- 
tation oi 
TerniM. 


PreUminary 

1 . This Act may be cited as The Naval Prize Act, 1864. 

2 . In this Act — 

The Term “ the Lords of the Admiralty ” means the 
Lord High Admiral of the United Kingdom, or the 
Commissioners for executing the Office of Lord Higli 
Admiral : 

The Term ‘'the High Court of Admiralty ” means the High 
Court of Admiralty of EngkiJid : 

The Tenn “ any of Her Majesty’s Ships of War ” includes 
any of Her Majesty’.s Vessels of War, and any hired 
armed Ship or Vessel in Her Majesty’s Service : 

The Term “ Officers and Crew” includes Flag Officers, Com- 
manders, and other Officers, Engineers, Seamen, Marines, 
Soldiers, and others on board any of Her Majesty’s Ships 
of War : 

Thci Tenn “ Ship ” includes Vessel and Boat, with the Tackle, 
Furniture, and Apparel of the Ship, Vessel, or Boat : 
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The Term Ship Papers ” includes all Books, Passes, Sea 
Briefs, Charter Parties, Bills of Lading, *Cockets, Letters, 
and other Documents and Writings delivered up or found 
on board a captured Ship : 

The Term “ Goo((s ” includes all such Things as are l)y tlie 
Course of Admiralty and Law of Nations the Subject of 
Adjudication as Prize (other than Sliips). 


L— Puizv: Goukts 


3. The Higli Court of Admiralty, and every Couit of 
Admiralty oi* of Vice-Admiralty, or other Court exercising 
Admiralty Jurisdiction in Hei* Majesty’s .Dominions, for the 
Time lieing authorized to take cognizance of and judicially 
proceed in Matters of Prize, shall be a Prize Court within the 
Meaning of this Act. • 

Every such Court, other than the High Coin t of Admiralty, is 
comprised in the Term “ Vice-Admiialty Prize Court,” when 
hereafter used in this Act. 


m^h 
Court 
Admiralty 
and other 
Cogrtii to 
be Prize 
Courts for 
Purpo|eii 
of Act. 


Jlirjk Court of AduiiraUi/ 

4. The High Court of Admiralty shall have Jurisdiction Jurisdic- 
throughont Her Majesty’s Dominions as a Prize Court. 

The High Court of Admiralty as a Prize Court shall have Court of 
Power to enforce any Ordej' or Deci’ce of a Vice-Admiralty Admi- 
Prize Court, and any Order or Decree of tlio Judicial Com- 
mittee of the Pi’ivy Council in a Prize Appeal. 

Appeal ; Judicial CommiUee 

5. An Appeal shall lie to Her Alajt;sty in Council from any Appeal to 
Order or DCcjco of a Prize Court, as of Eight in case of a hinal 
Decree, and in other Cases with the Leave of the Court making 

the Order or Decree. Cabcs. 

Every Appeal shall be made in such Manner and Form and 
subject to such Eegulations (including Regulations as to Fees, 

Costs, Charges, and Expenses) as may for the Time l)eing be 
directed by Order in Council, and in the Absence of any sucli 
Order, or so far as any such Order does not extend, then in 
such Manner and Form and subject to such Eegulations as are 
for the Time being prescribed or in force respecting Maritime 
Causes of Appeal. 



Jurisdic- 
tion of 
Judicial 
Coni' 
mittoG 
in Prize 
Appeals. 


Custody of 
Processes, 
Papers, 
cV^J. 

Limit of 
Time for 
Appt'ul. 


Knforce- 
11 lent of 
Orders 
of Hi-h 
Court, tkc. 

Salaries of 
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Vice- 

Admiralty 
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lictiring 
; Pensions 
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j as in 22 tfe 
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6 . The Judicial CoixiLaittco of the Privy Council shall have 
Jurisdiction to hear and report on any such Appeal, and may 
therein exercise all such Powers as for the Time being appertain 
to them in respect of Appeals from any Court of Admiralty 
Jurisdiction, and all such Powers as are under this Act vested 
in the High Court of Admiralty, and all such Powers as were 
wont to lie exercised by the Commissioners of Appeal in Prize 
Causes. 

7 . All Processes and Documents required for the Purposes 
of any such Appeal shall te transmitted to and shall remain in 
the Custody of the Kegistrar of Her Majesty in Prize Appeals. 

8 . In every such Appeal the usual Inhibition shall be ex- 
tracted from the Registry of Her Majesty in Prize Appeals 
within Three Months after the Date of the Order or Decree 
appealed from if the Appeal be from the High Court of 
Admiralty, and within Six Months after that Date if it lie from a 
Vicc-Adrnii’altiy Prize Court. 

The Judicial Committee may, nevertheless, on suflicient 
Cause shown, allow the Inhibition to be extracted and tlie 
Appeal to 1)0 prosecuted after the Expiration of the respective 
Periods aforesaid. 


Vice-Adndralty Prize Courta 

9 , Every Vice- Admiralty Prize Court shall enforce within 
its Jurisdiction all Orders and Decrees of the Judicial Com- 
mittee in Prize Appeals and of the High Court of Admiralty in 
Prize Causes. 

10 , Her Majesty in Council may grant to the Judge of any 
Vice-Admiralty Prize Court a Salary not exceeding Five hundred 
Pounds a Year, payable out of Money provided by Parlianienl, 
subject to sucli Regulations as seem meet. 

A Judge to whom a Salary is so gnimted shall not be entitled 
to any further Emolument, arising from Foes or'diherwise, in. 
respect of Prize Business transacted in his Court. 

An Account of all such Fees shall be kept by the Registnu* 
of the Court, and the Amount thereof sliall be carried to and 
form Part of the Consolidated Fund of the United Kingdom. 

11, In accordance, as far as Circumstances admit, with the 
Principles and Regulations laid down in The Superannuation 
Act, 1859, Her Majesty in Council may gnwit to the Judge of 
any Vice-Admiralty Prize Court an annual or other Allowance, 
to take effect on the Termination of his Service, and to he 
payable out of Money provided by Parliament. 
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12. The Registrar of every Viwi-Aiimiralty Prize Court Hetumti 
shall, on th(3 First Day of Jamutrjj and First t>ay of Julij in 

every Year, make out a Return (in such Form as the Lords of ^ 

the Admiralty from Time to Time direct) of all Cases adjudged Courts, 
in the Court since the last half-yearly Return, and shall with 
all convenient Speed send the same to the Registrar of the 
High Couri# of Admiralty, who shall keep the same in the * 

Registry of that Court, and who shall, as soon as conveniently 
may be, send a Copy of the Returns of each JIalf Year to the 
Lords of the Admiralty, who shall lay the same l)efore both 
Houses of Parliament. 

Gciicml 

13. The Judicial Coinnhttoc of the Privy Council, with the Onif’nil 
Judge of the High Court of Admiralty, may from Time to Time 
frame General Orders for regulating (subject to the Provisions court:<. 
of this Act) the Procedure and Practice of Prize Courts, and the 
Duties and Conduct of the Olliccrs thereof and of tl^o Prac- 
titioners therein, and for regulating the Fees to bo taken l>y the 
Officers of the Courts, and the Costs, Charges, and Expenses to 

ho allowed to the Practitioners therein. 

Any such General Orders shall have full Elfect, if and 
when approved })y Her Majesty in Council, but not sooner or 
otherwise. 

Every Order in C/Ouncil made under this Section shall l)e laid 
before both Houses of Parliament. 

Every such Order in Council shall be kept exhibited in a 
conspicuous Place in each Court to which it relates. 

14. It shall not 1)0 lawful for any Registrar, i\:Iarshal, or proldbi- 
other Officer of any Prize Court, or for the Registrar of Her 
Majesty in Prize Appeals, directly or indirectly to act or bo in 

any Manner concerned as Advocate, Proctor, Solicitor, or Agent, Court^ 
or otherwise, in any Prize Cause or Appeal, on pain of Dismissal 
or Suspension fl’om Oflice, by Order of the (Jourt oi' of the ^tc. 
Judicial Committee (as the Case may require). 

15. It shall not be lawful for any Proctor or Solicitor, or prolnbi- 
Person practising as a Proctor or Solicitor, being employed by 

a Party in a Prize Cause or Appeal, to bo employed or con- (-on 
cerned, by himself or his Partner, or by any other Person, 

Jirectly or indirectly, by or on behalf of any adverse Party in 
that Cause or Appeal, on pain of Exclusion or Suspension fiom n Cause. 
•Practice in Prize Matters, by Order of the Court or of the 
Judicial Committee (as the Case may require). 
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Custody 
of I’rize 
,Hbip. 


ill of Hhip 
Papery. 


lyyuc of 
Monition. 


Kxaini na- 
tions on 
Htanding 
IuUt- 
ro^iitories. 


Adjudica- 
tion by 
Court. 


M.— Pkockduke in Pkize Causes 
Proceedimjs by Captors 

16. p]very Ship taken as Prize, and brought into Port within 
the .iurisdiction of a Prize Court, shall forthwith, and without 
Bulk broken, be delivered up to the Marshal of the<,Court. 

If there is no such Marshal, then the Ship shall be in like 
Manner delivered up to the principal Officer of Customs at the 
Port. 

The Ship shall remain in the Custody of the Marshal, or of 
such Officer, subject to the Orders of the Court. 

17. The Captors shall, with all pi-acticable Speed after the 
Ship is brought into Port, bring the Ship Papers into the 
Registry of the Court. 

The Officer in Command, or One of the Chief Otlicers of the 
capturing Ship, or some other Person who was present at the 
Capture, and saw the Ship Papers delivered up or found on 
board, shall make Oath that they are brought in as they were 
ta,ken, without Fraud, Addition, Subduction, or Alteration, or else 
shall account on Oath to the Satisfaction of the Court for the 
Absence or altered Condition of the Ship Papers or any of them. 

Where no Ship Papers are delivered up or found on board 
the captured Sliip, the Oflicer in Command, or One of the Chief 
Officers of the capturing Ship, or some o,ther Person who was 
prcseaij at the Capture, shall make Oath to that Effect. 

18. As soon as the Atiidavit as to Ship Papers is tiled, a 
Monition shall issue, returnable within Twenty Days from the 
Service thereof, citing all Persons in general to show Cause why 
the captured Ship should not be condemned. 

19. The Captors shall, with all practicable Speed after the 
captured Ship is brought into Port, bring Three or Pour of the 
principal Persons belonging to the captured^Skip before the 
J udgG of the Court or some Person authorized in this Behalf, 
by whom they shall be examined on Oath on the Standinj^ 
Interrogatories. 

The Preparatory Examinations on the Standing Interroga- 
tories shall, if possible, be concluded within Five Days from the 
Cornmencem ent thereof. 

20. After the Return of the Monition, the Court shall, on 
Production of the Preparatory Examinations and Ship Papers^ 
proceed with all convenient Speed either to condemn or to 
release the captured Ship, 
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21. Where, on Production of the PrepsiratorY Examinations Furthfv 
and Ship Papers, it appears to the Court doubtful whether the 
captured Ship is good Pri;5eor not, the Court may direct further 
Proof to be adduced, either by Affidavit or by Examination of 
Witnesses, with or without Pleadings, or by Production of 
further Documents ; and on such further Proof being adduced 

the Court shall with all convenient Speed proceed to Adjudication. 

22. The foregoing Provisions, as far as they relate to the Custody, 
Custody of the Ship, and to Examination on the Standing 
Interrogatories, shall not apply to Ships of War taken as Prize, wavf 

Glaimi 


23. At any Time before Final Decree made in the Cause, any 
Person claiming an Interest in the Ship may enter in the 
Begistry of the Court a Claim, verified on Oath. 

Within Five Days after entering the Claim, the CJaimant 
shall give Security for Costs in the Sum of Sixty Pounds ; but 
the Court shall have Power to enlarge the Time for giving 
Security, or to direct Security to be given in a larger Sum, if 
the Circumstances appear to require it. 


Entry of 
Claim ; 
Secufity 
for Costs. 


A])j)Taismnent 


24. The Court may, if it thinks fit, at any Time direct that Tower to 
the captured Ship be appraised. diToct^*^ 

Every Appraisement shall be made by competent Persons Appraise 
sworn to make the same according to the best of their Skill ment. 
and Knowledge. 

Delivery on Bail 


25. After Appraisement, the Court may, if it thinks fit, direct Power to 
that the captured Ship be delivered up to the Claimant, on his 
giving Security tQ the Satisfaction of the Court to pay to the 
Captors the appraised Value thereof in case of Condemnation. 


Sale 


Delivery 
to Claim- 
ant on 
Bml. 


26. The Court may at any Time, if it thinks fit, on account of Power to 
the Condition of the captured Ship, or on the Application of a to 
Claimant, order that the captured Ship te appraised as aforesaid 
(if not already appraised), and be sold. 

• 27. On or after Condemnation the Court may, if it thinks fit. Sale on 
order that thh Ship be appraised as aforesaid (if not already 

appraised), and be lold. 

VOL, 11 . 
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28. Every Sale shall be made by or under the Superinten- 
dence of the Marshal of the Court or of the Officer having the 
Custody of the captured Ship. 

29. The Proceeds of any Sale, made either before or after 
Condemnation, and after Condemnation the appraised Value of 
the captured Ship, in case she has been delivered up to a 
Claimant on Bail, shall be paid under an Order of the Court 
either into the Bank of Englarid to the Credit of Her Majesty's 
Paymaster General, or into the Hands of an Official Accountant 
(belonging to the Commissariat or some other Department) 
appointed for this Purpose by the Commissioners of Her 
Majesty’s Treasury or by the Lords of the Admiralty, subject 
in either Case to such Eegulations as may from Time to Time 
be made, by order in Council, as to the Custody and Disposal 
of Money so paid. 

SmaU armed Ships 

30. The Captors may include in One Adjudication any 
Number, not exceeding Six, of armed Ships not exceeding One 
hundred Tons each, taken within Three Months next l)efore 
Institution of Proceedings. 

Goods 

31. The foregoing Provisions relating to Ships shall extend 
and apply, mutatis mutandis, to Goods taken as Prize on board 
Ship; and the Court may direct such Goods to be unladen, 
inventoried, and warehoused. 

Monition to Captors to proceed 

32. If the Captors fail to institute or to prosecute with Ehect 
Proceedings for Adjudication, a Monition shall, on the Appli- 
cation of a Claimant, issue agaitist the Captors, returnable 
within Six Days from the Service thereof, citif^g them to appear 
and proceed to Adjudication ; and on the Eetuini thereof the 
Court shall either forthwith proceed to Adjudication or direct 
further Proof to be adduced as aforesaid and then proceed to 
Adjudication. 

Claim (m Appeal 

33. Where any Person, not an original Party in the Cause, 
intervenes on Appeal, he shall enter a Claim, verified on Oatlj, 
and shall give Security for Costs. 
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III. — SpeciaIi Gases op Capture* 

Laiul Mxpediiicni^ 

34. Where, in an Expedition of any of Her Majesty’s Naval juri^idic- 
or Naval and Military Forces against a Fortress or Possession 

on Land, GcK>ds belonging to the State of the Enemy or to a 
Public Trading Company of the Enemy exercising Powers of case of 
Government are taken in the Fortress or Possession, or a Ship fjaptnre 
is taken in Waters defended by or belonging to the Fortress or 
Possession, a Prize Court shall have Jurisdiction as to the tion. 
Goods or Ship so taken, and any Goods taken on board the 
Ship, as in case of Prize. 

Conjunct Capture ivlth Ally ^ 

35. Wliere any Ship or Goods is or are taken by any of Her juiisdic- 
Majesty’s Naval or Naval and Military Forces while acting in tioy of • 
conjunction with any Forces of any of Her Majesty’s Allies, a 

Prize Court shall have Jurisdiction as to the same as in case of case of 
Prize, and shall have Power, after Condemnation, to apportion 
the due^Share of the Proceeds to Her Majesty’s Ally, the pro- aUv."*^ * 
portionate Amount and the Disposition of which Shai’e shall be 
such as may from Time to Time be agreed between Her Majesty 
and Her Majesty’s Ally. 

Joint Capture 

36. Before Condemnation, a Petition on behalf of asserted Kestiic- 
joint Captes shall not (except by special Leave of tlie Court) tion on 
be admitted, unless and until they give Security to the Satis- 
faction of the Court to contribute to the actual Captors a just asserted 
Proportion of any Costs, Charges, or Expenses or Damages that 

may be incurred by or awarded against the actual Captors on 
account of the Ca^ure and Detention of the Prize, 

After Condemnation, such a Petition shall not (except by 
special Leave of the Court) be admitted unless and until the 
asserted joint Captors pay to the actual Captors a just Proper* , 
tion of the Costs, Charges, and Expenses incurred by the actual 
Captors in the Case, and give such Security as aforesaid, and 
show sufficient Cause to the Court why their Petition was not 
pi’esented before Condemnation. 

•Provided, that nothing in the present Section shall extend 
lio the asserted Interest of a Flag Officer claiming to share by 
virtue of his Flag. 
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^ Offences against Law of Prize 

37. A Prize Court, on Proof of any Offence against the Law 
of Nations, or against this Act, or any Act relating to Naval 
Discipline, or against any Order in Council or Eoyal Proclama- 
tion, or of any Breach of Her Majesty’s Instructions relating to 
Prize, or of any Act of Disobedience to the Ofders of the 
Lords of the Admiralty, or to the Command of a Superior Officer, 
committed by the Captors in relation to any Ship or Goods 
taken as Prize, or in relation to any Person on board any such 
Ship, may, on Condemnation, reserve the Prize to Her Majesty's 
Disposal, notwithstanding any Grant that may have been made 
))y Her Majesty in favour of Captors. 

Pre-emption 

38. Where a Ship of a Foreign Nation passing the Seas laden 
with Naval or Victualling Stores intended to be carried to a 
Port of any Enemy of Her Majesty is taken and brought into 
a Port of the United Kingdom, and the Purchase for the Service 
of Her Majesty of the Stores on board the Ship appears to the 
Lords of the Admiralty expedient without the Condemnation 
thereof in a Prize Court, in that Case the Lords of the Admiralty 
may purchase, on the Account or for the Service of Her 
Majesty, all or any of the Stores on hoard the Ship ; and the 
Commissioners of Customs may permit the Stores purchased to 
be entered and landed within any Port. 

Capture by Ship other than a Ship of War 

39. Any Ship or Goods taken as Prize by any of the Officers 
and Crew of a Ship other than a Ship of War of Her Majesty 
shall, on Condemnation, belong to Her Majesty in Her Office 
of Admiralty. 


IV. — Prize Salvage 

40. Where any Ship or Goods belonging to any of Her 
Majesty’s Subjects, after being taken as Prize by the Enemy, is 
or are retaken from the Enemy by any of Her Majesty’s Ships 
of War, the same shall be restored by Decree of a Prize Court 
to the Owner, on his paying as Prize Salvage One Eighth Part 
of the Value of the Prize to be decreed and ascertained by tl «3 
Court, or such Sum not exceeding One Eighth Part of tbe 
estimated Value of the Prize as may be agreed on between the 
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Owner and the Re-captors, and approved^by Order of the Court ; 
Provided, that where the Re-capture is made under Circum- 
stances of special Difficulty or Danger, the Pi-i/so Court may, if 
it thinks tit, award to the Re-captors as Prize Salvage a larger 
Part than One Eighth Part, but not exceeding in any Case 
One Fourth,Part, of the Value of the Prize. 

Provided also, that where a Ship after being so taken is set 
forth or used by any of Her Majesty’s Enemies as a Ship of 
War, this Provision for Restitution shall not apply, and the 
Ship shall bo adjudicated on as in other Cases of Prize. 


41 . Where a Ship belonging to any of Her Majesty’s Permis 


Subjects, after lieing taken as Prize by the Enemy, is retaken 
from the Enemy by any of Her Majesty’s Ships of War, she 
may, with the Consent of the Re-captom, prosecute her Voyage, 


sion to rc 
captured 
Ship to 
proceed 


and ifc shall not be necessary for the Rc-captors to proceed 
to Adjudication till her Return to a Port of the United 


VoyiigG. 


Kingdom, 


The Master or Owner, or his Agent, may, with the Consent 
of the Re-captors, unload and dispose of the Goods on board 
the Ship before Adjudication. 

In case the Ship does not, within Six Months, rctiiin to a 
Port of the United Kingdom, the Re-captors may nevertheless 
institute Proceedings against the Ship or Goods in the High 
Court of Admiralty, and the Court may thereupon award Prize 
Salvage as aforesaid to the Re*captors, and may enforce Pay- 
ment thereof, either by Warrant of Arrest against the Sliip or 
Goods, or by Monition and Attachment against the Owner. 


^ ^ V.- -Piiizn Bounty 

42 , If, in relation to any War, Her Majesty is pleased to 
declare, by Proclamation or Order in Council, Her Intention to 
grant Prize Bounty to the Officers and Crews of Her Ships und ^rew 
of War, then such of the Officers and Crew of any of Her 
Majesty's Ships of War as are actually present at the- taking or merit with 
destroying of any armed Ship of any of Her Majesty s Kueniies anbnemy 
shall be entitled to have distributed among them as Prize 
bounty a Sum calculated at the Rate of Five Poinds for each 
Person on board the Enemy’s Ship at the Beginning of the 
Engagement. 
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43, The Number the Persons soon board the I'lnemy’s 
Ship shall be proved in a Prize Court, either by the Examina- 
tions on Oath of the Survivors of them, or of any Three or more 
of the Survivors, or if there is no Survivor by the Papers of tljo 
Enemy's Ship, or by the Pjxami nations on Oath of Three or more 
of the Officers and Crew of Her Majesty's Ship, or such other 
Evidence as may seem to the Court sufficient in the Circumstances. 

The Court shall make a Decree declaring the Title of the 
Officers and Crew of Her Majesty’s Ship to the Prize Bounty, 
and stating the Amount thereof. 

The Decree shall he subject to Appeal as otlier Decrees of the 
Court. 

44. On Pioduction of an oillcial Copy of the Deci’ec the Coni- 
missioners of Her Majesty’s Treasury shall, out of Money pro- 
vided by Parliament, pay the Amount of Prize Bounty dccrecxl, 
in such Manner as any Order in Council may from Time lo 
Time ctirect. 


VI . M 1 sc JCLl iAN KOITS IhlOVi SION S 
Hansom 

45. Her Majesty in Council may from Time to Time, in 
relation to any War, make such Orders as may seem expedient, 
according to Circumstances, for prohibiting or allowing, wliolly 
or in certain Cases, or subject to any Conditions or Regulations or 
otherwise, as may from Time to Time seem meet, the ransoming 
or the entering into any Contract or Agreement for the raiisoin- 
ing of any Ship or Goods belonging to any of Her Majesty’s 
Subjects, and taken as Prize by any of Her Majesty’s Enemies. 

Any Contract or Agreement entered into, and any Bill, Bond, 
or other Security given for Ransom of any Ship or Goods, shall 
be under the exclusive Jurisdiction of the High Court ot 
Admiralty as a Prize Court (subject to Appc^al to the Judicial 
Committee of the Privy Council), and if entered into or givcii 
in contravention of any such Order in Council shall be deemed 
to have been entered into or given for an illegal Consideration. 

If any Person ransoms or enters into any Contract or Agree* 
raontfor ransoming any Ship or Goods, in contravention of any 
such Order in Council, he shall for every such Offence be liable 
to be proceeded against in the High Court of Admiralty at the 
Suit of Her Majesty in Her Oflice of Admiralty, and on Com 
victioii to be fined, in the Discretion of the Court, any Sum not 
exceeding Five hundred Pounds. 
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Convoy , 

46. If the Master or other Person having the Conamand of Punish- 
any Ship of any of Her Majesty’s Subjects, under the Convoy 

of any of Her Majesty's Ships of War, wilfully disobeys any law- Mofibanf 
ful Signal, Instruction, or Command of the Commander of the Vessels 
Convoy, oi*without Leave deserts the Convoy, he shall be liable , 
to be proceeded against in the High Court of Admiralty at the aSoyin.^ 
Suit of Her Majesty in Her Office of Admiralty, and upon Con- t)i-acrs or 
viction to be fined, in the Discretion of the Court, any Sum not convov!'" 
exceeding Five hundred Pounds, and to suffer Imprisonment for “ • 
such Time, not exceeding One Year, as the Court may adjudge. 

Custo7ns Duties and llegulations. 

47. All Ships and Goods taken as Prize and brought into a Vvi^. 
Port of the United Kingdom shall be liable to and be charged and 
with the same Rates and Charges and Duties of Cuiitoms as 

under any Act relating to the Customs may be chargeable on Duties 
other Ships and Goods of the like Description ; and feiture^* 

All Goods brought in as Prize which would on the voluntary 
Importation tliereof bo liable to Forfeiture or subject to any 
Restriction under the Laws relating to the Customs, shall be 
deemed to bo so liable and subject, unless the Commissioners 
of Customs see fit to authorize the Sale or Delivery thereof for 
Home Use or Exportation, unconditionally or subject to such 
Conditions and Regulations as they may direct. 

48. Where any Ship or Goods taken as Prize is or are Uoguin- 

brought into a Port of the United Kingdom, the Master or . 

other Person in charge or command of the Ship which has been 

taken or in which the Goods are brought shall, on Arrival at s( rved as 
such Port, bring to at the proper Place of Discharge, and shall, 
when required by any Officer of Customs, deliver an Account Goods, 
in W^ritirig un^er his Hand concerning such Ship and Goods, 
giving such Particulars relating thereto as may be in his Power, 
and shall truly answer all Questions concerning such Ship or 
Goods asked by any such Officer, and in default shall forfeit a 
Sum not exceeding One hundred Pounds, such Forfeiture to be 
enforced as Poi*feitures for Offences against the Laws relating 
to the Customs are enforced, and every such Ship slrall he 
liable to such Searches as other Ships are liable to, and the 
Officers of the Customs may freely go on board such Ship and 
i>^ing to the Queen’s Warehouse any Goods on board tlie same, 
subject, nevertheless, to such Regulations m respect of Ships of 
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Wai’ belonging to Her iiajesty as shall from Time to Time ])e 
issued by the Commissioners of Her Majesty’s Treasury. 

49. Goods taken as Prize may be sold either for Home 
Consumption or for Exportation ; and if in the former Case the 
Proceeds thereof, after Payment of Duties of Customs, are 
insufficient to satisfy the just and reasonable Claims thereon, 
the Commissioners of Her Majesty’s Treasury may remit the 
whole or such Part of the said Duties as they see fit. 

Perjury 

50. If any Person wilfully and corruptly swears, declares, or 
affirms falsely in any Prize Cause or Appeal, or in any Pro- 
cceding under this Act, or in respect of any Matter required by 
this Act to be verified on Oath, or su])orns any other Person to 
do so, he shall be deemed guilty of Perjury, or of Subornation 
of Perjury (as the Case may be), and shall be liable to bo 
punished accordingly. 

Limllation of Actions, (tc. 

51. Any Action or Proceeding shall not lie in any Part of 

Her Majesty’s Dominions against any Person acting under the 
Authority or in the Execution or intended Execution or in 
pursuance of this Act for any alleged Irregularity or Ti'espass, 
or other Act or Thing done or omitted by him under this Act, 
unless Notice in Writing (specifying tlie Cause of the Action 
or Proceeding) is given by the intending Plaintiff or Prosecutor 
to the intended Defendant One Month at least before the 
Commencement of the Action or Proceeding, nor unless the 
Action or Proceeding is commenced within Six Months next 
after the Act or Thing complained of is done or omitted, or, in 
case of a Continuation of Damage, within Six Months next 
after the doing of such Damage has ceased. ,, 

In any such Action the Defendant may pleacf generally that 
the Act or Thing complained of was done or omitted by him 
when acting under the Authority or in the Execution or in- 
tended Execution or in pursuance of this Act, and may give all 
special Matter in Evidence ; and the Plaintiff shall not succeed 
if Tender of bufiicient Amends is made by the Defendant before 
the Commencement of the Action ; and in case no Tender has 
been made, the Defendant may, by Leave of the Court in which 
the Action is brought, at any Time pay into Court such Sum of * 
Money as he thinks fit, whereupon such Proceeding and Order 
shall be had and made in ;iud by the Court as may be had and 
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made on the Payment of Money into ^Conrt in an ordinary 
Action ; and if the Plaintiff does not succeed *in the Action, 
the Defendant shall receive such full and reasonable Indemnity 
as to all Costs, Charges, and Expenses incurred in and about 
the Action as may be taxed and allowed by the proper Oilicor, 
subject to Review ; and though a Verdict is given for the 
Plaintiff in the Action he shall not have Costs against the 
Defendant, unless the Judge before whom the Trial is had 
certifies his Approval of the Action. 

Any such Action or Proceeding against any Person in Her 
Majesty’s Naval Service, or in the Employment of the Lords 
of the Admiralty, shall not be brought or instituted elsewhere 
than in the United Kingdom. 

Petitions of liujht 

52 . A Petition of Bight, under The Petitions of Eight Act, 
i860, may, if the Suppliant thinks fit, be intituled in the High 
Court of Admiralty, in case the Subject Matter of the Petition 
or any material Part thereof arises out of the Exercise of any 
Belligerent Eight on behalf of the Crown, or would be cogniz- 
able in a Prize Court within Her Majesty’s Dominions if the 
same were a Matter in dispute between private Persons. 

Any Petition of Eight under the last-mentioned Act, whether 
intituled in the High Court of Admiralty or not, may be prose- 
cuted in that Court, if the Lord Chancellor thinks fit so to direct. 

The Provisions of this Act relative to Appeal, and to the 
framing and Approval of General, Orders for regulating the 
Procedure and Practice of the High Court of Admiralty, shall 
extend to the Case of any such Petition of Bight intituled or 
directed to be prosecuted in that Court ; and, subject thereto, 
all the Provisions of The Petitions of Eight Act, i860, shall 
^ply, vmtatis mutayidis, in the Case of any such Petition of 
Bight ; and for the Purposes of the present Section the Terms 
“Court” and “Judge” in that Act shall respectively be under- 
stood to include and to moan the High Court of Admiralty and 
the Judge thereof, and other Terms shall have the respective 
Meanings given to them in that Act. 

Orders in Council 

88, Her Majesty in Council may from Time to Time make 
such Orders in Council as seem meet for the better Execution 
this Act. 


I 


Juris- 
diction • 
of High 
Court of 
Admiralty 
on Peti- 
tions of 
Bight in 
certain 
Case;>, as 
in 23 A 24 
Viet. c. 34. 


Power to 
make 
Orders in 
Council . 



554 


APPENDIX XI 


Order in 
Council 
to be 
gazetted, 


Not to 
alTect 
nights of 
• Crown ; 
Effect of 
Treaties, 


Coni' 
inencc' 
inent of 
Act. 


64 . Every Order in Council under this Act shall be published 
in the Londo7i* Gazette, and shall be laid before both Houses of 
Parliament within Thirty Days after the making thereof, if 
Parliament is then sitting, and, if not, then within Thirty Days 
after the next Meeting of Parliament. 

f 

Savings 

55. Nothing in this Act shall — 

(t.) give to the Officers and Crew of any of Her Majesty’s 
Ships of War any Eight or Claim in or to any Ship or 
Goods taken as Prize or the Proceeds thereof, it being 
the Intent of this Act that such Officers and Crews shall 
continue to take only such Interest (if any) in the Pro- 
ceeds of Prizes as may be from Time to Time granted to 
thorn by the Crown ; or 

(2.) ibffeot the Operation of any existing Treaty or Convention 
with any Foreign Power; or 

(3.) take away or abridge the Power of the Crown to enter 
into any Treaty or Convention with any Foreign Power 
containing any Stipulation that may seem meet concern- 
ing any Matter to which this Act relates ; or 

(4.) take away, abridge, or control, further or otherwise than 
as expressly provided by this Act, any Eight, Power, or 
Prerogative of Her Majesty the Queen in right of Her 
Crown, or in right of Her Office of Admiralty, or any 
Right or Power of the Lord High Admiral of the United 
Kingdom, or of the Commissioners for executing the 
Office of Lord High Admiral ; or 

(5.) take away, abridge, or control, further or otherwise than 
as expressly provided by this Act, the Jurisdiction or 
Authority of a Prize Court to take cognizance of and 
judicially proceed upon any Capture, iBeizure, Prize, 
Reprisal of any Ship or Goods, or to hear and determine 
the same, and, according to the Course of Admiralty and 
the Law of Nations, to adjudge and condemn any Ship 
or Goods, or any other Jurisdiction or Authority of or 
exerciseable by a Prize Court. 

Cmmnencetncut 

56. This Act shall commence on the Commencement of 
Naval Agency and Distribution Act, 1864. 
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THE PRIZE COURTS ACT. 1894 
57 5^ VicT., Chapteh 39 

An Act to make further provision for the establishment of Prize 

Courts, and for other purposes connected therewith. 

ri7th August 1894.] 

Be it enacted by the Queen’s most Excellent M ijesty, by and 
with the advice and consent of the Lords Spiritual iwid Tem- 
poral, and Commons, in this present Pjirliainent assembled, and 
by the authority of the same, as follows : 

1 . This Act may be cited as the Prize Courts Act, 1894. 

2 . — (j.) Any commission, warrant, or instructions from Her 
Majesty the Queen or the Admiralty for the purpose of com- 
missioning or regulating the procedure of a prize court at any 
place in a British possession may, notwithstanding the existence 
of peace, he issued at juiy time, with a direction that the court 
shall act only upon such proclamation as heroin-after mentioned 
being made in the possession. 

(2.) Where any such commission, warrant, oi* instructions 
have been issued, then, subject to instructions from Her Majesty, 
the Vice-Admiral of such possession may, when satisfied, by in- 
formation from a Secretary of State or otherwise, that war has 
^ broken out between Her Majesty and any foreign Stale, pro- 
^claini that war has so Viroken out, and thereupon the said com- 
mission, warrant, and instructions shall take eflect as if the 
same had been issued after the breaking out of such war and 
such foreign State wei’c named therein, 

(3*) The said commission and wan’ant may authorise cither a 
Vice-Admiralty Court or a Colonial Court of Admiralty, within 
the meaning of the Colonial Courts of AdmiriJty Act, 1890, to 
as a prize court, and may establish a Vice- Admiralty Court 
• for that purpose. 

(4‘) Any such commission, warrant, or instructions may be 
Woked or altered from time to time. 
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(5.) A court duly authorised to act as a prize court during 
any war shall after the conclusion of the war continue so to act 
in relation to, and finally dispose of, all matters and things 
which arose during the war, including all penalties and for- 
feitures incurred during the war. 

3 . — (i.) Her Majesty the Queen in Council may make rules 
of court for regulating, subject to the provisions of the Naval 
Prize Act, 1864, and this Act, the procedure and practice of 
prize courts within the meaning of that Act, and the duties and 
conduct of the officers thereof, and of the practitioners therein, 
and for regulating the fees to be taken by the officers of the 
courts, and the costs, charges, and expenses to be allowed to 
the practitioners therein. 

(2.) Every rule so made shall, whenever made, take effect at 
the time therein mentioned, and shall bo laid before both 
Houses of Parliament, and shall be kept exhibited in a con- 
spicuous place in each court to which it relates. 

(3.) This section shall be substituted for section thirteen of 
the Naval Prize Act, 1864, which section is hereby repealed. 

(4,) If any Colonial Court of Admiralty within the moaning 
of the Colonial Courts of Admiralty Act, 1890, is authorised 
under this Act or otherwise to act as a prize court, all fees 
arising in respect of prize business transacted in the court 
shall be fixed, collected, and applied in like manner as the fees 
arising in respect of the Admiralty business of the court under 
the said Act. 

4 . Her Majesty the Queen in Council may make rules of court 
for 1,’egulating the procedure and practice, including fees and 
costs, in a Vice -Ad miralty Court, whether under this Act or 
otherwise. 

5 . Section twenty-five of the Government of India Act, 1800, 

is hereby repealed, ^ 
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Abandoned river beds, i. 286 
Abdicated raonarchs, i. 421, 422 
Absorption of a State, i. 121 
Abuse of neutral asylum, ii. 372-37$ ; 

flag of truce, ii- 233 
Accession to treaties, i. 546 
Accretion of territory ; abandoned 
river-beds, i. 286 
alluvions, i. 284 
artiflcial formations, i. 284 
conception of, i. 283 
deltas, i. 285 
different kinds of, i. 284 
new-born islands, i. 285 
Acosta, i. 90 

Acquisition of territory, i. 263-269 
by individuals and corporations, 
i. 264 

Actaeon,** case of, ii. 470 
Acts, i. 529 

Acta of force initiative of war, 
c-ii. 104^106 

“ Adonis,** case of, ii? 416, 419 
Adhesion to treaties, i. 546 
Administration of territory by a 
foreign Power, i. 22 1 
Aegi, case of, i. 478 
Africa, notification of future occu- 
pations in, i, 278 
preservation of wild animals in, 
.• i- 582 

Agent, consular, i. 467, 470 
Agents lacking diplomatic or con- 
sular character, i. 489 


Agents provocateurs, i. 491 
Aix-la-Ghapelle: Congress of (1818), 

i. 66, 424, 564 
Peace treaty of, i. 61 

“ Alabama,** ease of, ii. 358 -360 
Alaska boundary dispute (1903), 
i. 256, 306; ii. 17 
Alcorta, i. 89 

Alexander II. of Russia, and laws of 
war, ii. 77 

assassination of, i. 398 
Alexander VL, Pope, i. 301 
Alexander, Mrs., case of, i. 429 
Alien, see Foreigner 
Allegiance, oath of, on conclusion of 
war, ii. 136 

Alliance, Holy, see Holy Alliance 
Alliances: casus foederis, i. 572 
conception of, i. 569 
dift'ercnfc kinds of, i. 57^ 
parties to, i. 570 
Alluvion, i. 284 
Alternat, the, i. 165 
Amakouron, river, i. 228 
Ambassadors, i. 424 ; see also Diplo- 
matic agents 
Ambulances, ii. 126 
emblem of, ii. 127 
Amelia Island, case of the, i. 180 
American Chil War: blockade, 

ii. 398/1. 400, 401, 408, 410, 
414 

contraband in, ii. 427 -429, 433, 
43 ^ 
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American Civil War: neutral 
asylum during, ii, 369 
political agents on neiatral 
vessel, ii. 450 

sale of vessels during, ii. 377 
treatment of prizes in, ii. 200 
American War of Independence : 
espionage incident in, ii. i6i 
right of convoy, ii. 460 
treatment of prizes during, ii. 
2CX> 

Amos, Sheldon, i. 87 
Analogous of contraband : 

despatches, carriage of, ii. 446, 

451 453 

capture for, ii. 453 
mailboats carrying, ii. 452- 
^54 

penalty for, ii. 454 
seizure of, ii. 455, 456 ! 

diplomatic personages, carriage | 
of, for enemy, ii. 450 ! 

enemy persons, carriage of, ii. i 
446 i 

capture for, ii. 453 ‘ 

penalty for, ii. 454 1 

seizure of, ii. 455, 456 
Andorra, international position of, 

i* 139 

Andre, Major, case of, ii. 161 
Angary, right of ; derivation, ii, 397 
exercise of, ii. 472 
modern right, ii. 395 
obsolete right, ii. 394 
pre-emption of neutral goods 
under, ii. 397 

Anglo-French Agreement, text of, 
i. 585-594 

Anglo-.Iapanose Alliance, tevt of, 
i. 569 

‘‘ Ann,” case of, ii, 97 
“ Ann Catherina,” case of, ii. 97 
” Ann Green,” case of, ii, 207 
‘‘ Anna,” case of, i. 286 ; ii. 392 
Anti- Slavery Conference at Brusselfi^ 
i- 347, 567 

Antoninus Pius, i, 300 


Apocrisiarii, i. 416 
“Apollo,” case of, ii. 467 
Aral, Sea of, i. 230, 307 
Arbitratio)) : appointment of arbi- 
trator, ii. 16, 23 
award, ii, 26 

appeal against, ii. 27 
binding force of, ii. 18, 26 
' 28 

committee, ii. 17 
competence of tribunal doubt- 
ful, when, ii. 25, 26 
conception of, ii. 15 
costs of, ii. 28 
early use of, ii, 20 
efiicacy of, ii. 2 1 
justice of, in general, ii. 21 
language to bo used, ii. 23 
minutes, ii. 24 

permanent international court 
of, i. 498 504 ; ii. 20 
preliminary proceedings, ii, 23 
pvocodure of tribunal, ii. 24 
rule, legal, ii. 22 
rules governing, ii. 24 
scopes of, ii. 18, 19 
treaty of, ii. 15, 23 

obligations under, ii, 15, 
22 


stipulations of, ii. 1 7 
umpire, ii. 16/23 
value of, ii. 20 
Arbitrators, ii. 16, 23 
Argentina, blockade of, ii. 44 
Armed forces on foreign temtor3\ 
i, 482 ; sec al^j Jurisdiction ^ 
Armed neutrality, ace under Neu- 
trality. 

Armistices : character, ii. 243 
commencement, ii. 250 
competence to conclude, ii. 246 
contents of, ii. 247 -250 
end of, ii, 252 
form of, ii. 247 

general, ii. 244, 247 * 

hostilities, cessation of, during, 
ii. 247 
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Armistices : kinds, ii. 243 

lines of demarcation, ii. 250 
partial, ii. 246, 247 
purpose, ii. 245 
re -victualling during, ii. 249 
suspension of arms, ii. 244 
violation, i^ 251 

by private individual, ii. i 
252 . " 

visitation of neutral vessels ; 
during, ii. 458 j 

Army Medical Staff, ii. 126 j 

Arnold, General, at West Point? j 
ii. 161 j 

Arret de prince, ii. 40 i 

Art, Union for the protection of i 
works of, i. 579 j 

Artificial boundaries, i. 253 j 

Artificial formation of territory, 

i. 284 

Asgill, Captain, case of, ii. 261 
“ Askold,” case of, ii. 373 
Assault, ii. 1 54, 1 56 
Asylum, see Neutral Asylum 1 

Asylum of criminals: in foreign 
countries, i. 371 

hotels of diplomatic envoys, 
i. 442 ^ j 

men-of-war and other public | 
vessels abroad, i. 488 | 

“ Atalanta,” case of, ii, 452 • 

Athens, ancient law of, ii. 37 : 

Atmosphere, territorial, i. 223 j 

Attack on enemy vessels: how \ 
effected, ii. 189 j 

importance, ii, 1^7 j 

legitimacy of, ii. 188 I 

quarter, duty of giving, ii. 190 | 

Attentat clause, the Belgian, i. 394 
Aubaine, droit d*, i. 377 
Aube, Admiral, on naval warfare, 

ii. 219 

Aubeapine, case of, i. 440 
“ Augusta Victoria, ” case of, ii. 
n 544 

Aurora,” case of, ii, 374 
Austin, i. 4 


INDEX, 559 

Austria-Hungary as a real union, 
i. 127 

Authentic interpretation, i. 560 
Ayala, i. 77 
Azoff, Sea of, i. 307 
Azuni, i. 305 


Bakkr, Sir Sherston, i. 87 ; ii. 234 
Balance of power, i. 73, 185, 292 
Baltic Sea, asserted neutralisation 
of, ii. 83 

Bancroft treaties, i. 368 
Barbarous forces, ii. 91 
Barbeyrac, i. 83 
Bariina, river, i. 228 
Basle, office for volunteers at, ii. 
353 

Bass, case of De, i. 440 
Bathurst, Lord, reprisal by, ii. 261 
Batoum, i. 553, 556 
Bavaria sends and receives diplo- 
matic envoys, i. 44 
Bay of Chesapeake, i. 247 
Conception, i. 246 
Delaware, i. 247 
Stettin, i. 247 

Bayard, Mr., on cotton as contra- 
band, ii. 428 
Bays, i. 246 

Bearers of despatches, i. 492 
Beasts of burden as contraband, 
ii. 426 

Behring Sea : Award Act of 1 894, 
i. 337 

conflict between Great Britain 
and United States, i. 306, 337 
Belfort, siege of, ii. 244, 245 
Belgium, independence of, i. 67 

neutrality of, i. 145 ; ii. 85, 313, 
3*8, 324* 347, 365, 378 
Belle-Isle, case of Marechal, i. 451 
Belli, i, 76 

Belligerents: accessory, ii. 87 
angary, right of, ii. 394 397 
! appropriation of property by, 
! ii. 1 46 
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Belligerents : asylum grai^ted to, 
ii. 36 1-376 • 
barbarous forces, ii. 9 1 
capture of neutral vessels bjs 
ii. 468-480 

complaints by, ii. 255-258 
conduct in general, ii. 333 
deserters, ii. 96 
duties of, ii. 333, 33^ 34^ 
impartiality of neutrals and, 

ii- 338 

intercourse with neutrals during , 
neutrality, ii. 320 | 

irregular forces, ii. 89 
levies en riiaasef ii. 90 
loans to, by neutrals, ii, 380 382 
merchantmen, crews of, ii. 96 
in waters of, ii. M5^ 
military operations, neutrals 
and, ii. 340 350 | 

military preparations, neutrals | 
and, ii. 351- 360 | 

municipal law and, ii. 1 10 I 
navies, ii. 88 j 

neutralised States as, ii. 85 i 
neutrality must be recognised I 
by, ii, 322 ^ i 

non-combatants, ii. 88 
non-hostile relations of, ii. 226 

253 

occupation of neutral fcerritoi’y 
by, ii. 348 
principal, ii. 87 

prisoners of, treatment, ii. 1 29 
private enemy property and, 
ii. 142 

privateers, ii. 92 
prize courts of, ii. 349 
property of, in enemy State, ii. 
fio, 145 

qualification, ii. 84 86 
regular armies, ii. 88 
rights of, ii. 333 
safeguards granted by, ii, 229 
services to, ii. 382 384 
subjects of, on enemy territory, 
ii. 109 


Belligerents: supplies to, by neu- 
trals, ii. 376 380 
trade between, ii. 1 10 
traitors, ii. 96 
vassal States as, ii, 85 
violation of neirtrality by, ii. 
388-393 ^ 

visitation of neutral vessels by, 
ii. 457 467 

volunteer fleets of, ii. 93-96 
war rebels, ii. 91 
Bello, i. 89 

“ Benito Kstenger,’* case of, ii. 206 
Bentham, i. 4 

Berlin : Congo Conference of (r884), 

i. 278, 49.], 566; (1885), 

ii. 10 

Congress of (1878), i. 70, 499 
Decrees of, i. 64 ; ii. 401 
Treaty of (1878), i. 7o»3i3» 343, 
347, 366, 553.556, 566 
“Bermuda,” case of, ii. 414, 4347? 
Bernard, i. 94 
“Betsy,” case of, ii. 413 
Bill of lAding, i. 318 
Binding force of treaties, i. 519 
Birkenfeltl, i. 219 

Birth, acquisition of nolionalitv by, 

I 352 

Bismarck, Count, on diplomatic 
envoys in besieged town, 

ii. 157 

on prisoners of war, ii. 208 
Black Sea, i. 231 

neutralisation of, i. 31 1, 553; 
ii. 82 ^ 

Blockade, i. 320 

armistice during, ii. 243 
breach of : canals unblockaded 
and, ii, 417 

capture through, ii. 417 
consequences of, ii. 417 
419 

constitution of, ii. 4 [2-41 5 
definition of, ii. 411 • 

egress and, ii. 416 
existence of, ii. 411 
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Blockade, breach of: ingrcBs and, 
ii. 4*5 

penalty for, ii, 418 
practice of nations regard - 
ing, ii. 411-416 
eases of, ii. 43-45, 47 
coniniedcial, ii. 400 
competence to establish, ii. 403 
conception of, ii. 398 403 
continuous voyage and, ii. 414 
contraband, seizure of, during, 
ii. 243 

dcHnition, ii. 398 
effectiveness of; cessation, ii. 
410 

condition of, ii. 407 
danger creating, amount 
of, ii. 409 

distinguished from licti- 
tious, ii. 406 
end of, ii. 405 

establishment of, ii. 403 -406 
fictitious, ii. 406 
international rivers, ii- 401 
inwards, ii. 401 
justification for, ii. 402 
neutral vessels, time for egress 
of, ii. 405 

notification, ii. 4^4 

custom of nations regard- 
ing, ii. 405 
outwards, ii. 401 
pacific, see Pacific blockade 
places liable to, ii. 401 
strategic, ii. 399 
universality of;»ii. 400 
Ehmtscbli, i. 88, 92 ; ii. 439 
Jlombardmeiit, ii. 154, 157, 220 
Bon, i. 89 
Boiifils, i. 88, 93 

on carriage of contraband, ii, 
439 

Booty on battlefield, ii. 140, 144 
Bordeaux, prize court of, ii. 205 
^ Borncmann, i. 90 
Bosnia and Herzegovina, interna 
tional position of, i. 221 
VOL. 11. 


j Bosj!)horus and Dardanelles, i. 251 ; 

i ' 

j “Bougainville,” case of, ii. 192 
; Boundaries of State territory, i. 253 

I 256 

I Boundary comiuissioiiis, i. 255 
I disputes, i. 255 

5 mountains, i. 255 

. waters, i. 254 

i Boundary dispute between Great 
I Britain and Venezuela, i. 228 

• Boundary treaty of Buenos Ayres 

(1881) between Argentina and 
j Chili, i. 250, 541, 568; ii. 82 
I Bounties on sugar, Convention covi- 
i cerning, i. 582 

I Bowies, Mr. Gibson, on withdrawal 
! from Declaration of Paris, ii. 93?^ 

■ Bristol Channel, i. 250 

' British Foreign Enlistment Act, 

i ii- 330 

text of, ii. 483 
I British seas, i. 302 
i Brooke, bir Jamt^s, Sovereign of 

■ Sarawak, i. 265 

• Brimns, i. 79 

Brussels : Anti-slavery Conference 

. of, i. 321, 347, S ^7 

‘ Conference of (iS74),ii. 62, 262 
i Convention concerning sugar, 
i. 496 582 

Declarations (r874), ii. 77, 135 

i 

I Bucharest, treaty of (1886), ii. 85 
; Buenos Ayres, Boundary treaty of 
(1881), between Argentina and 
Chili, i. 250, 541, 56S ; ii. 82 
t Bulgaria : international position of, 
i. 70 

party to the Hague Peace Con- 
ference, i. 5 1 1 

Buller, Bir lied vers, proclamation 
by, in Transvaal, ii. 61 
i “ Bulletin des Douanes,” i. 497 
Bullets, expanding and explosive, 
; ii. 1 1 8 
. Bnlmerinctp i. 89 
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Buhnorincq : proposal regsftfding 
prize courts, ii. 479 
Buiuboats in the North Sea, i. 335 
“ Bundesrath,” case of, ii. 434-43^» 
473 

Bureau of Iiiforiiiution in war, 
ii. 128, i34j H 4 
Burlauiafpii, i. 83 
Burroughs, Sir John, i. 304 
Bynkershoek, i. 84, 305 

on contraband, ii. 421, 442 
on neutrality, ii. 304, 316;/, 


Cabotage, i. 242 

Cabinet Ministers, capture of, ii. 1 22 ! 
“ Calypso, ’’ioasc of, ii. 41 2 i 

Calvo, i. 89, 92 I 

Camille,’’ case of, ii. 377 j 

Canals, i. 233-239 
Cancellation of treaties on account 
of : inconsistency with subse* 
quent rules of International 
Law, i. 554 

subsequent change of status of 
a party, i. 555 

violation by one of the parties, j 

>• 5S4 I 

war, i. 556 ; ii. 107, 108 | 

Canning, case of George, i. 508 ' 

case of Sir Stratford, i. 43 1 
Cape Breton Island, restitution of, j 
to France, i. 543 : 

Capitulation : character andpiurpose ! 
of, ii. 237 I 

competence to conclude, ii. 240 ! 
(•ontents, ii. 238 j 

dag of truce and, ii. 239 i 

form, ii. 239 | 

violation, ii. 242 

Capitulations, i. 373, 462 | 

“ Captain W. Menzel,” case of, ii. 

33 

Captivity: discipline in, ii. 133 

effect of treaty of peace on, 
ii. 288 


Captivity: end of, ii. 135, 136 

imprisonment for disciplinary 
offences, ii. 133» 
law regarding, development of, 
ii. 129 -1 3 1 

parole, release on, ii. 134 
relief societies, ii. 135 
rule of, in war, ii. 121 
treatment of prisoners of war, 

ii. 131 

Capture of neutral vessels : abandon- 
ment after, ii. 470 
destruction after, ii. 469 472 
practice of nations regard- 
ing, ii. 470, 471 
effect of, ii. 46S 
grounds of, ii. 468 
mode of, ii. 468 
raiivsom, ii. 472 
release, ii. 473 
recapture, ii. 472 
trial, ii. 474- 480 

after conclusion of peace, 
47f'> 

claims after, ii. 477 
municipal matter, a, ii. 
474 

protests after, H. 477 
reform projects, ii. 478 
480 

result of, ii. 475 

Carlowitz, Peace treaty of, i.62 
Carnazza-Amari, i. 89 
Carnot, aHsassiiiation of, i. 398 
“ Carolina,’* case of, i. 449 
“Caroline,” ct so of, i, 180, 4<^>, 
484; ii. 331??, 451 

Caroline Islands, sold by Spain to 
Germany, i. 271 
Cartel ships : definition, ii. 235 
rules regarding, ii. 236 
seizure of, ii. 195 

Cartels : definition and purpose of, 
ii* 235 

Casanova, i. 89 • 

Caspian Sea, i. 231 
Casus fcedcris, i. 572 
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Catherine, Empress of Russia, ii. 

309 

Cavonr, Count, i. 404 
Collamerc, case of Prince, i. 440 
Celsus, i, 300 

Ceremonials, maritime, nea Mari* 
time cereiijunials. 

Certificate of registry, i. 3^7 
“ Cesarewitch,” case of, ii. 374 
Cession of territory, i. 268 274 

acquisition of nationality 
through, i. 355 

Ceylon, pearl fishery off the coast 
of, i. 333 

Chablais and Faucigny, i, 262 ; ii. 

83 

(Chalmers, i. 94 

Chambers of Reunion, the so-called, 
ii. 58 

Clianges in the condition of States, | 

i. 1 14 1 18 I 

Chapelle, droit de, i. 448 j 

Charges d’ Affaires, i. 425 j 

Charges dcs Affaires, i. 425 j 

Charles 1., i. 304 

Charles XII. of Sweden, dictum of, j 

ii. 1 1 j 

Charleston, blockade of, ii. 398?/, 410 ■ 
“Charlotta,” ease of, ii. 416 i 

Chai*ter-party, i. 318 | 

Chesapeake, Bay of, ii. 247 \ 

Cbino-Japanese war {1894), ii. 98 ' 

Cholera Conventions, i. 58 1 j 

Cliristina, Queen of Sweden, i. j 

409 _ j 

llircassian,” case o>, ii. 40S i 

Citizen and subject of a State j 
identical as far as International j 
Law is concerned, i. 349 | 

Civil war : neutrality duiuiig, ii. 321 ' 
commencement of, ii. 329 
termination of, 27 sn j 

Clayton -Bui wer Treaty, i. 236 
Clinton, Sir Henry, ii. 161 ‘ 

« CiSial as contraband, ii. 427 
Code of signals, International, I 
ii. 320 


Codifibation of International Law, 

1- 35 

Collective guarantee, treaties of, 

Colonial States cannot be parties to 
international negotiation, i. 506 
Colonies rank as territory of the 
motherland, i. 2J9 
“Columbia,” case of, ii. 344, 410, 
419 

Comiiiercia] blockade, ii. 400 
Conference of Berlin (1874), ik 62, 
262 ; (1885), ii. lo 
Comity of Nations, i. 25 
“ Commercen,” case of, ii. 435 
Conimcrcia belli, ii. 237 
Commercial Code of Signals, i. 3 1 9 
Commissaries, i. 492 • 

Commissions, International, i. 493- 
496 

in interest of foreign creditors, 
i. 495 

Como, Lake of, i. 230 
Complaints of belligerents, ii. 255- 
258 

Composite International Persons, 
k i'^5“i33 

Compromise clause, i. 559 ; ii. 5, 16 
Copenhagen, Treaty of (1830), ii. 
465 

Co)icentration camps, ii. [54 
Conception, Bay of, i. 346 
Condominium, i. 220 
Confederate States, i. 128 
Conferences, s-cc Congresses 
Confiscation at outbreak of war, 
ii. in 

Congo Commission, the interna- 
tional, i. 22S 

Congo Conferencu of Berlin, i. 71, 
347, 494, 

Congo Free State, i. 34 
recognition of, i. 71 
neutralised, i. 147 ; ii. 324 
Congresses, international : cannot 
bo distinguished from Con- 
ferences, i. 510 


0 0 2 
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Congresses, intomationsil : concep- 
tion of, i. 5cx^ 
parties to, i. 510 
procedure at, i. 5 ^ ’ 

Conquest, i. 387 ; ii. 277 ; sec also 
Subjugation. 

Conseil sanitairc inaritiuic ct quar- 
antenairc at Alexandria, i. 495 
Conseil superieur do sante at 
Constantinople, i. 495 
Consolafco del mare, i. 55 5 
182, 303, 307, 458 
Constance, Lake of, i. 230 
Constantinople, Treaty of (1S88), 
i- 495. 

‘‘ Constitution,” case of, i. 487 
Constitutional restrictions concern- 
ing the 4r€aty-inaking power, i. 

523 ^ 

Cunsul-general, i. 467 
Consular activity’, rupture of, ii. 
107 

( 'Ousiilar districts, i, 467 
Consular jurisdiction in non- 
(Hiristian States, i. 480 
C.'onsulea clocti, i. 466 
Consuios niissi, i. 466 
Consuls : appointment of, i. 469, 
470, 471 

archives of, i. 47S 
consular organisation, i. 466 
consular districts, i. 467 
consulcvs inissi and clecti, i. 
466 

different classes of, i. 4^7 
functions of, i. 472 -474 
general character of, i. 465 
in non-Christian States, i. 479 
institution of, i, 463 
no obligation to admit, i. 469 
position and privileges, i. 475-- 
477 

subordinate to diplomatic en- 
voys, i. 468 

termination of consular 
i. 478 

Consuls marchands, i. 463 


Contiguity, right of, i. 279 
Continuous \oyage, d(^ctrine of, ii. 
414, 433-'435 

Continuous transport, doctrine of, 

ii- 435-436 

Contraband of war, i. 320 
absolute, ii. 422 /25 
analogous of, see Analogous of 
contraband 
armed ships as, ii. 356 
articles for use of carrying 
vessel, ii. 430 
beasts of burden, ii. 426 
carriage for, ii. 98, 431 445 
capture of, ii. 440 
circuitous, ii. 433 435 
consequences of, ii. 440 
435 

(Jontinental opinion on, 
ii. 438 

direct, ii, 432 
indirect, ii. 435 440 
penal by uumicipal hiw, 
ii. 431 

penalty for, ii. 441 445 
without knowledge of war, 
ii. 442?t 

coal, 11.427 ' 

conccpiion of, ii. 420-43 r 
conditional, ii. 422, 425 429 
pre-emption of, ii. 444 
continuous transports, doctrine 
of, ii. 435 440 
cotton, ii. 427 
definition of, ii. 431 
embargo, ^■‘dependent upon# ii. 
1 1 2n 

food.stufTs, ii. 426 
horses, ii. 426 

hostile destination essential to, 
ii. 429 


money, n. 427 

seizure of, during blockade, ii. 
243 

oiiice, Contraband vesaeU, ii. 430 • , 

i property of crows of, ii. 43^ 
ContributionvS, ii. 219 
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Oonvpnanco, droit de, i. 177 
Conventions, i. 529 
Cook>,Captain, safe-condnct granted 
to, ii. 192 

Co-operation, i. 183 
Copenhagen : Peace treaty of, i. 62 
treaty of* 1857 abolished the 
Sound dues, i. 251 
Corps, diplomatic, i. 425 
Corsica, ii. 221 

pledged by Genoa to France, 
i. 271 

Cotton as contraband, ii. 427 
Courland merged in Russia, i. 270 
Courts of justice, during occupation 
of country, ii. 177 
Cracow, republic of, i. r44, 205 
Creasy, Hir Edward Shepherd, i. 87 
Crete : blockade of, ii. 44 

international position of, i. 71 
Crews of mon-of-war, their position 
when on land abroad, i. 488 
Crime against the Law of Nations, 
i. 201 

extraditable, i. 387 
political, i. 392 

Crimean War, i. 67 ; referred to on 
asylum to men -of- war, ii. 569 
blockade, ii. 401, 409, 410 
Consolato del mare, ii. 182, 

303 

contraband, ii. 435 
enemy subjects on belligerent’s 
territory, ii. log 
loans, flotation of. ii. 381 
Ci^omweil, i. 165, 44^ 

Cruohaga, i. 90 
Cuba, independence of, i. 7 1 
Culte, droit dn, i. 448 
Cussy, i. 94 

Custom, as source of International 
Law, i. 21, 22 

Custom tariffs, Union for publication 
of, i, 580 

Cutting, A. K., case of, i. 197 
Cyprus, international position of, 
i. 221 


“ DAife,” case j)f, ii. 236 
Danish Fleet, case of, i. 179 
; Danube : blockade of the, ii. 401 
navigation on the, i. 228 
! Danube Commission, i. 228, 494 
; Dardanelles, i. 251 ; ii, 95 
]>avis, i. 88 

' Dead Sea, i. 230, 307 
Dearborn, General, reprisal by, ii. 
261 

; Death of consul, i. 478 

of diplomatic envoy, i. 461 
Declaration concerning diffusion of 
asphyxiating gases (1899), 
ii. 538 

expanding (Dum-Dum) bullets 
(1899), ii. 534 

launching of prqjcKitiles from 
balloons (1899), 53^^ 

Declaration of Brussels ( 1 874), ii. 77, 
• 3 S »274 

Paris (1856), i. 68, 564 ; ii. 79, 
78, 93> 94i 108, 183, f84, 1 88 

199, ^ 57 , 309, 31 3 » 339 , 406, 
: 407, 422, 461 ; (text of), ii. 498 

St, Petersburg ( 1 868) , i. 69, 566 ; 
ii. 76, IT 8, 20tS; (text of), 
i ii. 503 

I Declarations, i. 529 
j three kinds of, i. 5 1 3 
' De facto subjects, i. 350 
I Delagoa Bay, case of, ii. 299; ii. 437 
' Dehuvare, Ikiy of, i. 247 
i Delinquency, international, i. 201 
! Dtdits complexes, i. 393 
! Delta, i. 285 

I Delusion and error in parties to 
f treaties, i. 526 

; Den Beer Portugaol, General, and 
i rules on bombardment, ii. 220 - 
} 223 

I Deniers of the Law of Nations, 
1 i. 82 

: Denization, i, 359, 361 
I Denmark, treaty by, affecting nen- 
I trality, ii. 327. 343 ?^ 
i Deposed monarchs, i. 41 1, 422 
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Deprivation, loss of nationality 
through, i. 356 
Derby, Lord, i. 573 
Derciiction of territory, i. 298 
Deserters not to be extradited, 
i. 388 

Despagnet, i. 88, 93 
Despatches : carriage of, for enemy, 
ii. 446-456 

right of sending, ii. 157 
Destruction of enemy property : 
arms and ammunition ii. 152 
monuments, ii. 152 
necessary, ii. 151, 152 
provisions, ii. 152 
wanton, ii, 1 50 
works of art, ii. 152 
Devastationf*general, ii. 153 
De Wiitz v. Ilendricks, ii. 380?! 

“ Diana,” case of, ii. 195, 373 
Dieppe, blockade of, ii, 401 
Dignity of States, i. 167-170, 437 
Diplomacy, i. 418 ; ii. 72 
Diplomatic corps, i. 425 
Diplomatic envoys: appointment of, 
i. 426, 428 

in besieged towns, ii. iS7 

capture of, ii, 122 

carriage of, by neutrals, ii. 450 

ceremonial and political, i. 422 

classes of, i. 425 

death of, i. 461 

dismissal through delivery of 
passports, i. 4 

exempt from criminal and civil 
jurisdiction, i. 439, 445 
police regulations, i, 447 
subpoena as witnesses, i, 

446 

taxes and the like, i, 448 
cxtemtoriality of, i. 441 
family of, i. 455 
found on enemy territory by a 
belligerent, i. 452 ; ii. 339 
functions of, i, 433 
immunity of domicile of, i. 
44f 


Diplomatic envoys : interfering with 
affairs of third States, i. 453 
inviolability of, i. 438, 440 . 
letters of marque granted by, 
ii. 312 

not to interfere in internal 
politics, i. 435 
official papers of, i. 427 
person and qualification of, i. 
426 

position of, i. 436 
privileges of, i. 437 
recall, i. 458 
reception of, i. 429, 431 
refusal to receive certain in- 
dividuals as, i. 430 
request for passports, i. 459 
retinue of, i. 453 456 
right of chapel, i. 448 
self-jurisdiction of, i. 449 
servants of, i. 455 
termination of their mission, 
i. 456 462 

travelling through third State, 
i. 450 

Diplomatic intercourse, rupture of, 
ii. 107 

Diplomatic usages, i. 418 
“ Discovery,” case of, ii. 192 
Discovery, title of, i. 277 
; Dissolution of treaties : in contra- 
j distinction to fulfilment, i. 

; 547 

* througli mutual consent, i. 548 

withdrawal by notice, i. 

I 549 *' * 

j vital change of circum- 

j stances, i. 550 

j Distribution of Prize Money Pro- 

' clamation (1866), ii. 205 

j “Doolwijk,” case of, ii. 440, 476, 
j 477 

I Dogger Bank, case of, i. 210 ; ii. 7 
j Dolus non pnrgatur circuitu, ii. 
I 434 

j Dornicile, naturalisation through, 

■ i- 353 



GENERAL INDEX 


567 


Dowjin*retruch<^vecz, i. 36 
Doyen of the diplomatic corps, 
i -425 

Droit : d’aubaine, i. 377 
de convenance, i. 177 
d^^tape, i. 261 
d*enqu<y;e, i. 324 
de recousse, i. 331 
de renvoi, i. 381 
de chapelle, i. 448 
do ciilte, i. 448 
Dubois, case of, i. 446 
Duclair, British coal -vessels at, ii. 

396 

Duke of Brunswick v. King of 
Hanover, i. 412 
Duni-Duni bullets, ii. 1 18, 208 
Dumont, i. 94 

Dunant, Jean Henry, on treatment 
of wounded, ii. 123 
Dunkirk, fortification of, i. 560 
Dutch East India squadron, at- 
tempted seizure of, ii. 304 

Effect of treaties : how affected by 
changes in Government, i. 540 
upon parties to, i. 539 
upon subjects of parties, i. 539 
upon third States, i. 541 
Effective occupation, see Occupation 
Effects of outbreak of war: belli- 
gerents’ property in enemy 
State, ii. in, 1 12 
cancellation of treaties, ii. 107, 
108 <» 

diplomatic relations, ii. 107 
general effects, ii. 106 
subjects of belligerents on 
enemy territory, ii. 109 
trade between belligerents’ 
subjects, ii. no 
international position of, 

i. 4S0 

•El Arish, capitulation of, ii. 240 
242 

Elba,” case of, ii. 376 


Eliza and Katy,” case of, ii. 467 
. ” Elizabeth,” ^ase of, ii. 195, 416 
I Elizabeth, Queen, i. 303, 440 
' “ Elaebe,” case of, ii. 466 
1 Embargo at outbreak of war, ii. 112 
I belligerent and, ii. 394 

case ofi ii. 35 

; contraband and, ii, 112 

i Emigration, i. 351 
I loss of nationality through, i. 

I 356 

i Emblems : of ambulances, ii. 127 
I hospital ships, ii. 215 

I Emperor William Canal, i. 233 
I Ems, exclusion of the, from block- 
j ade, ii. 402 ^ 

I Enclosure, i. 219 

• Enemy character: cases defining, 
i cited, ii. 97/1 

! enemy subjects domiciled 

! abroad, ii. 99 

! in general, ii. 97 

I mcrchantnion, neutral, iindiu’ 

: enemy Hag, ii. 10 1, 205 

neutrals in service of bellige- 
rents, ii. 98 

! neutrals on belligerents’ terri- 

tory, ii. 99 

i property of foreigners on enemy 

territory, ii, 100 
subjects of belligerents living 
on enemy’s territory, ii. 100, 
109 

Enemy territory, occupation of : 
aim of warfare, an, ii. 167 
■ constructive, ii, 171?/ 

j courts of justice, position of 

! during, ii. 177 

j duties of occupant, ii. 173 

endof, ii. 173 * 

I governnient officials’ position 

: during, ii. 176 

I municipal officials’ position 

I during, ii. 176 

I rights of occupant, ii. J 73 

j subjects of belligerents living . 

on, ii. 100. i<y; 
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llnemy territory, occupation : 

when effected, ii, 73 
Jhiqiiete, droit d\ i. 334 
Envoys extraordinary, i. 424 
Eijnality of States, i. f6, 19 
Erie, Lake, i. 230, 231 
Error and delusion in parties to 
treaties, i. 526 
Estate duty, i. 377 
Espionage, ii. 159-162, 217, 267 
Ktape, droit d\ i. 261 
“ Euridice,” case of, ii. 377 
European Concert, i. 163 
European Danube Commission, i. 
494 

ICxcbange,” case of, i. 487 ; ii. 419 
I'jxcqnatur ” requisite for consuls, 
i. 471 

Expiration of treaties ; m contra- 
distinction to fulfilment, i. 

547 

through expiration of time, i. 
348 

through resolutive condition, i. 

548 

Explosive bullets, ii. 1 1 8 
Expulsion of foreigners : in the 
discretion of every State, i. 

.378 

how effected, i. 38 r 
in Great Britain, i. 378 
in Switzerland, i. 378 
just causes of, i. 379 
Exterritoriality of diplomatic en* j 
voys, i. 441-450 ; 

, men-of-war in foreign waters, 
i. 487 

monarchs, i. 408 

presidents of republics, i. 41 3 ■ 

Extinction of States, i. 118 ' 

Extraditable crimes, i. 387 
Extradition : conception of, i. 382 
condition of, i. 388 ; 

effectuation of, i. 388 ! 

municipal extradition laws, i. I 

3S5 ^ : 

no obligation to extradite, i. 383 ; 


Extradition : of deserters, i. 388 
of political criminals, i. 388, 
389 400 

treaties stipulating extradition, 
how' arisen, i. 383 
Extradition Acts, British, i. 385 


I Family of Nations, definition of, 
i. 1 2 

i “ Fanny,” case of, ii. 465// 

I Fauchilie, i. 88, 95 
; Fancigny, neutral ground, ii. 82 
i Fecamp, blockade of, ii. 401 
Federal States, i. 129, 222 
“ Felicity,” case of, ii. 470 
Female consuls, i. 469 
Female diplomatic envoys, i. 426 
Ferguson, i. 90 
Fetiales, i. 50 
Fictitious blockade, ii. 406 
Fides etiam hosti servanda, ii. 
226 

Field, i. 36 

Finance Act of 1894, i. 377 
Fiore, i. 37, 89, 92 ; ii. 439 
First Armed Neutrality, ii. 308, 325, 
407, 422 

Fisheries : around the Fariie Islands, 
337 

in gulfs and bays, i. 242 
in straits, i. 250 
maritime belt, i. 242 
North Sea, i. 322, 334 
off the coast of Iceland, i. 333, 
337 

Open Sea, i. 333 338 
Fishing-boats, seizure of, ii. 193 
Flags : abuse of, on the part of ves- 
sels, i. 321 

claims of vessels to sail under 
a certain, i. 316 

claims of States to maritime, 
i. 312 

commercial, i. 3*3 
verification of, i. 320, 322 
use of false, ii. 217 and n 
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Flags of truce : abuse of, ii. 233 

hearers, admitted^ trcatnumt 
of, ii. 232 

ninadinitted, treatuient of, ii. 
231 

capitulations and, ii. 239 
land warfare and, ii. 231 
meaning, ii. 230 
naval warfare and, ii. 231 
Flinders, case of the explorer, ii. 
19371. 

“ Florida,” case of, ii. 392 
Foreign Jurisdiction Act of 1890, ; 

374 I 

Foreign Otlices, i. 414 ! 

Foreigners : departure from the ■ 
foreign country, i. 379 ; 

expulsion of, i. 378 382 I 

how far they can be treated j 
according to discretion, i. ! 
376 ^ i 

in Fastern countries, i. 373 j 
protection to be afforded to, | 

i- 375 * I 

reconduction of, i. 38 1 ; 

subjected to territorial supre* i 
macy, 372 j 

under protection of their home j 
State, i. 374 

Forerunners of Grotius, i. 76 
Form of treaties, i. 528 
Formosa, blockade of, ii, 44 
Fdrsigtigheton,” case of, ii. 377 
“ Fortuna,” case of, ii. 416 
Fox and other, case of, ii. 475 
♦ Franchise de Thr^el, i. 442 
dn quart ier, i. 442 

“ Fmnciaka,” case of, ii. 400, 407, 
409, 410 

Franco-British War (1793), ii. ui ; 
(1803), ii. 109 

Franco* German War referred to on 
angary, ii. 395/?, 396 
armistices, ii. 244, 245, 249, 251 
' asylum to belligerents, ii. 363, 
366 

blockade, ii. 401 


! Frayco-Gerrnan War, referred to on 
cable ]ay4 ng, ii. 385 
capitulation, ii. 239/t 
courts of justice, ii. 177 
expulsion of enemy subjects 
ii. 109 

Franc- tireurs, ii. 90 
hostages, ii. 271, 272 
loans, flotation of, ii. 381 
mail -bags, search of, ii. 453 
merchantmen, ii. 1S5, 201, 205 
neutrality, ii. 83, 324, 325, 353, 

3(^3 

peace treaty, ii. 291 
pilotage, ii. 383 
postliminium, ii. 295 
prisoners of war, ii. 208, 289 
reprisals, ii. 260, 262 
sieges, 11. i 577i 
supplies by neutmls, ii. 377 
volunteer fleet, ii. 93, 257 
Franconia,” case of, i, 29 
Frankfort, Treaty of (1871), ii. 291, 
296 

Frankfor t - on - th e - M ain, su bj ugati on 
of, ii. 279 

“ Freden,” case of, ii. 3907? 
Frederick 11. of Pnissia: forcible 
levies by, ii. i68 
reprisals by, ii. 38, 39 
Frederick IM., Emperor of Ger- 
many, i. 301 

“ Frederik Moltke,'’ case of, ii. 416 
French Pce\olution, second armed 
ncutrtility and, ii. 309 
“ Freundschaft,” case of, ii. 97 
“ Friendship,” case of, ii. 449 
Friendship and Commerce, treaty of 
(1785), ii. 131, 184, 44-^ 

Frlschc .Half, i. 247 • 

Fugitive Offenders Act of i88r, i. 
385, 386 

Fulfilment of treaties, i. 547 
Full powers, i. 426 
Funck-Brentano, i. 88 
Fundamental rights oi States, i. 1 58 
“ Fiirst Bismarck ” case of, ii. 344 
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Gabrlla emigrationiH, i. 377 f 
Gaeta, blockade of, ii. 4^4 
Gallatin, case of the coachman of 
Mr., i. 455 j 

Gareis, i. 89, 93 j 

“ General,” case of, ii. 437 
“General Armstrong,” case of, ii. 

390 

“ General Hamilton,” case of, ii. 
418 

Genet, letters of marqno granted 
by, ii. 312 

Geneva Convention, i. 69, 565 

contributions of war and, ii. 
149, rso« 

naval warfare and, ii. 210-316 
origin of, ii. 123 
prisoners and, ii. 209 
text of, ii. 500 

wounded soldiers and, ii, 76, i 
125 128, 149, 150 I 

Geneva : Court of Arbitration, ii. 
393 

Lake of, i. 230 

Societe d'utilite pnblique,ii. 124 
Genoa : capitulation of, ii. 237 

sovereignty over the Ligurian 
Sea, i. 301 
Gentilis, i. 77, 304 
George III. and case of Andre, 
ii. t62 

Gennan contract for cutting trees 
in French forests, case of, ii. 296 
Germany, blockade of, ii. 401 
Gessiier, on carriage of contraband, 
ii. 438 

Ghiilany, i. 94 
Gibraltar, i. 260 

Good offices, i. 182, 545; ii. 9-14, 
257 

difference between mediation 
and, ii. to 

in Tlusso-Japanesc war, ii. 1471 
purpose of, ii. ii 
see also Mediation. 

Government officials, deposition by 
enemy, ii. 176 


Great Powers, i. 3 

hegemony of, i. 163 
Greece : blockades of, ii, 44 
independence of, i. 67 
Greeks, their rules for international 
* relations, i. 48 
Gregoire Abbe, i. 35 , 

“Grossovoi,” case of, ii. 373 
Grotians, the, i. 85 
Grotius, Hugo, i. 58, 77 81, 303; 
cited on 

armistices, ii. 248, 250 
captivity, ii. 130 
contraband, ii. 421 
destruction of enemy property, 
ii. 152 

neutrality, ii. 303, 31671 
Guarantee: as moans of securing 
performance of treaties, i. 
i S44 

! of government or dynasty, i. 
184 

treaties of, i. 573 
collective, i. 575 
conception of, i. 573 
effect of, i. 574 

Gnebriant, Madame de, i. 426 
Gulfs, i. 246 

Gulistan, Treaty of, i. 231 
Gurney, case of, i. 454 
Gyllenbiirg, case of, i. 440 


IlAGGKRTy, case of, i. 47 r 
Hague Convention : arbitration and, 
ii. 16, T9, 217 28 

concerning fisheries in North 
Sea (1882), i. 334 
declarations of 1899, ii. 119, 
208 

disabled marines, ii. 44771 
discTission of laws of war, ii. 
77 

guerilla warfare, ii. 67 
influence on reprisals, ii. 42 
International Court of Arbitra- 
tion at, i. 498 
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Hague Conveutiori : regalatious re 
war on land, ii. 76 
rules for mediation and good 
* ollices, ii. 1 1 1 3 
Hague Peace Conference, i. 37, 72, 
567 

' booVi on battlefield and, ii. 140 
rules re hospital ships, ii. 213 
215 

wish ” of Final Act of, ii. 314 
Hague Regulations on : 
angary, ii. 396 
armies, definition of, ii. 88 
armistices, ii. 244, 246, 249, 
251,252 

belligerents defined, ii. 89 
bombardment, ii. 155, 158, 159 
booty on battlefield, ii. 144 
bureau of information, ii. 134 
capitulations, ii. 238, 242 
captivity, ii. 13 1 136 
contributions, ii. 149 
dead bodies, valuables found 
on, ii. 128 

defence by iiTegular forces, ii. 

91 

destruction of enemy property, 
ii. 151, 153 

espionage, ii. 159 162, 270 
flags of truce, ii. 231-233 
fugitive troops, ii. 365, 366 
Geneva Convention confirmed 
by, ii. 125 
hostages, ii. 273W 
illegitimate warfare, ii. 258 
irregulars, H. 90, 267 
levies en masse, ii. 91 
obtaining information, ii. 267 
occupation of enemy territory, 
ii. 138, 171, 174-176 
passage of wounded th rough 
nenti*al territory ii. 347 
pillage, ii. 1 56 

practices of land warfare, ii. 
1 14, 1 16, H7 

prisoners of war, after peace, 
ii. 136, 288 


Hy,gue Regulations on private enemy 
property, ii. 137-144, 
quarter, refusal of, ii. 116 
release on parole, ii. 134 
reprisals, ii. 262 
requisitions, ii. 148 
ruses, ii. 164, 165 
wounded prisoners, ii. 364 
“ Ilaimun,” case of, ii. 386 
Hale, Captain Nathan, case of, ii. 
162 

Hall, i. 87, 93; ii. 219 
Halleck, i. 88, 91 ; ii. 166 
Hanover, subjugation of, ii, 279 
Harmony, case of, ii, 97 
Hartmann, i. 88, 92 ^ 

Ilautefeuille, cited on justification 
of blockade, ii. 403 
right of \ isita^ion of neutral 
vessels, ii. 458?/. 

Hay-Pauncefote Treaty (1901), i. 
237, 568; ii. 83 

Heads of States : competence of. 
i. 405 

honours and privileges of, i. 
406 

legitimitate or usurping, 1. 405 
position of, i. 406 
predicates of, i. if>7 
recognition of new, i. 404 
violence against, ii. 122 
Ilcffter, i. 88, 91 

j Hci Iborn, on war material on neutral 

■ territory, ii, 368 n 

i “ Henrik and Maria,” case of, ii. 

I 

■ Hertslet, i, 95 

j Herzegovina, international position 
! of, i. 221 

“ Herzog,” case of, ii. 437, 473 • 
Hesse-Cassel, Electorate : case of, 

297 

subjugation of, ii. 279 
Hinterland, i. 281 
“ Hipsang,” case of, ii. 472 
Hobbs V, Henning, ii. 438n 
Hobbes, i. 4 
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“ Hoffiiung,” case of, ii. 412 f 
Hoi land, blockade of, ii. 44 
Holland, cited, on armistices, ii. : 
243 w 

contraband, ii. 428, 42971 
doctrine of continuous . 

voyage, ii. 434^ 437 
indemnities, ii. 143 
list of neutrality qiies* 
tions, ii. 314-316 
pacific blockade, ii. 43 
drafts laws of Avar, ii. 7^^^ 
report on bombardment by, ii. 
220 223 

llolls, on arbitration, ii.*22// 
lloltzendorfr, i. 89. 93 
Holy Alliance, i. 65, 67, f88, 569 
Holy See, i. 149 -154, 420 
• cannot be party to i n te rnati onal 
negotiation, i. 506 

Hon-kohe Hay. liussian fleet at, 
ii, 356 

“Hoop,” ca.se of, ii. ii i 
Hospital ships, ii, 195, 212-215 
Hospitals, ii. 126 
Hostages, ii. 176/1 

as a means of securing the 
performance of treaties, i. 
543 

taking of, ii. 271 273 
Hostilities : effect of termination 
of war through, ii. 276 
simple cesasation of, ii. 275 
277 

Hovering Acts, i. 245 
Ilnbertsbiirg, Peace treaty of, i. 63 
lliibner, proposal regarding prize = 
courts, ii. 479 

Hnddy, .losbua, case of, ii. 260 
Ifuvil/ert of Italy, assassination of 
Iving, i. 39S 
Huningeri, i. 262 

“ Hunter,” case of, ii. 467 | 

Huron, liake of, i. 230, 231 
“ Hurtige Hanne,” case of, ii, 416 
“ TIu.ssar,” case of, ii. 218 
Hutcheson, i. 83 


Iceland, fisheries around, i. 333, 
337 

** Tkhona,” case of, ii. 472 y 

Illegal obligations, i. 528 
Illegitimate war, ii. 254 
litis,” case of, ii. 375 
“ Imina,” case of, ii. 438 * 

Immoral oblig.ations, i. 527 
Immunity of domicile, i. 439 
Indemnities, ii. 143 
Independence of States : conse- 
(jnences of, i. 1 7 1 
definition of, i. 170 
restrictions upon, i. 174 
violations of, i. 173 
“ Indian Chief, “ case of, ii. 97 
Indian vassal States of Great 
Britain,!. 135 

“ Indigenousness,” international, i* 
345 

Individuals: never subjectsof Inter- 
national LaAV, i. 19, 341 
objects of International Law, 
i- 344 

stateless, i. 345, 366 
Industrial property, union for 
protection of, i. 579 
Imjuiry, international cominissions 
of, i. 493 

Institute of International Law, the, 
i. 36 ; on 

analogues of contraband, ii. 456 
angary, ii. 3957^ 
belligerents, ii. 86w- 
blockades, ii. 45 
bombardment, i;*: 22a 223 
carriage of cotvtraband, ii. 439, 
444 

insurrection, ii. 322 w 
)aw.s of war, ii. 77 
neutral rnailboats, ii. 45 
neutrality, ii. 360M 
prize courts, ii. 474//, 479 
prizes, ii. 201 
rule.s : on reprisals, ii. 26 

Hubuiarinc cables, ii. 224, 
3857^ 
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ItiMtitute of Ijitcrnatiunal Law, on 
visitation duriiif^ armistice, ii. 
458 »^^ 

Ijistritctionti of diplomatic envoys, 
i. 427 

Insurgents : do not possess the right 
o| legation, i. 421 
recognised ms a belligerent 
Power, i. 99, n 2 
Integrate territory, i. 218 
Intercession, i. 182 
Intercourse of btates, i, 191 194 
International bureau of the Inter- 
national Court of Arbitration, i. 
499 ; ii. 23 

International Code of Signals, i.320 
International Commission : concern- 
ing sugar, i. 496 
of the Congo, i. 495 
International Commissions, i. 493 
in the interest of foreign credi- 
tors, i. 495 

of Inquiry, i. 493 ; ii. 7 
International C'onvention*: for adap- 
tation to juaritiiue warfare 
of principles of Geneva Con- 
vention of 1864 (text of), ii. 

530 

for pacific settlement of Inter- 
national divsputes (text of,) ii. 

with respect to lav/s and cus- 
toms of war on land (text of), 
ii.5J9 

International Council of iSanitation 
at 13 lie hare i. 495 

International Court of Arbitration 
at the Hague, i. 498 
International Courts in Egypt, i. 480 
International criines, i. 201 
International delimpiencies, i. 201 
International Law : basis of, i. 1 5 
codification of, i. 35 
definition of, i. 3 
dominion of, i. 30 
factors inlluoncing the growth 
of, i. 24 


573 

International J^aw : inception and 
development of, ii. 20 
legal force of, i. 4 
relations between Municipal 
Law and, i. 25 
sources of, i. 20 
States as subjects of, i. 18 
International Law Association, the, 
i- 37 

International negotiation, sec Nego- 
tiation 

International offices concerning : 
customs tariffs, i. 497 
iiulustrial property, i. 497 
maritime office at Zanzibar, 
i. 497 

postal, i. 496 * 

sugar, i. 498 

telegraph, i. 4(^6 » 

transports, i. 497 
weights and measures; i. 499 
works of literature and art, i. 
497 

International personality as a body 
of qualities, i. 1 59 
definition of, i. 160 
International persons, i. 99 
International Postal LTiiion, m case 
of war, ii. 108 

International ri\ers, blockade of, 
ii. 401 

International transactions, see 
Transactions 
Intemuncios, i. 424 
Interpretatio authentica, i. 560 
Interpretation of treaties, i. 559 
Intervention, i, 74 

admissibility in default of right, 

i. 185 

conception, ii. 49 , 

concerning treaty concluded by 
other States, L 545 
definition of, L 181 
distinguished from participa- 
tion, ii. 49 

for iiuiintaining balance of 
power, i. 185 
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Intervention : warfare 

and, ii. 357 < ‘ 

in interest of humanity, i. 1 86 
mode of, ii. 

right of, i. 183 ; ii. 258 
time of, ii. 5 t 

Inviolability of diplomatic envoys, 
i. 43S, 440 
Irish Sea, i. 250 

Isabella, Queen of Spain, i. 464, 4 1 1 
Island, new-born, i. 285 
Italy : as a Great Power, i. 164 
her law of guarantee concerning 
the Pope, i. 1 50 

Ionian Islands, ncutrahty of, ii. 82, 

324 

Irregular forces, defined, ii. 89, 90 
Italian Marine Code (1865), ii. (85 


Jacquin, cawsc of, i. 394 
.James I., i. 302, 450 
James Cook,” case of, ii. 4^4 
Jameson raid, case of, ii. 58 
“ Jan Frederick,” case of, ii. 207 
Japan, i. 33, 7 L 164 
Japanese Priise Regulations, ii. 471 
“ Jcmchug,” case of, ii. 374 
Jemmj%” ease of, ii. 206 
Jenkins, Sir Leoline, i. 82 
Jenkinson, i. 94 

Jews : their niles for international 
relations, i. 45 

treatment of, in Russia, i. 347 
in Roiunania, i. 366, 347 
sometime excluded from Gib- 
raltar, i, 260 

Joinville, Pri nce de, on bombard - 
pient, ii. 221 

Jokki, Captain Jersko, case of, ii. 
162, 269 

Jokoko, Major Ishomo, case of, ii. 
162, 269 

** Jonge Klassina,” case of, ii. 97 
“Jongo Margaretha,” case of, ii. 
436 


! “Joung Jakob and Joanna,” case 

of, ii. 193 

“ Journal Telegraphiquo,” i. 496 
Juges consuls, i, 463 ^ 

“ Juno,” case of, ii. 416 
Jurisdiction, i. 194-197 
in Straits, i. 250 j 
I on the Open Sea, i. 195, 315- 

I 3-4 

over citizens abroad, i. 195 
over crews of mcn-of-war when 
on land abroad, i. 487 
over foreigners abroad, i, 196 
over foreign vessels sailing 
under the flag of a State, i. 
316 

over pirates, i. 330 
within the maritime bolt, i. 
^44 

Jus : albinagii, i. 377 
angaria^, ii. 40, 394 
'■ avocandi, i. 350 

j postliminii, ii. 293 

; quartoriorum, i. 442 

I representationis omniinodec, i. 

405 

transitus innoxii, i. 451 
Justification for blockade," ii. 47, 
402 

retorsion, ii. 32 

Kainakdgi, Treaty of, i. 420 
; “ Kaiserin Maria Theresia,” case of, 

: ii- 344 

! Kamptz, i. 95 ^ 

! Kamranh Bay, Russian fleet in, 

1 ii- 357 
i Kara Sea, i. 308 
i Kardis, Peace treaty of, i. 62 
I Katschonowsky, i. 36 
j Kattegat, the, i. 257 
i Keiley, case of, i. 43 1 
Keith, Lord, ii. 24 1 
’ Kelmis, i. 220 
; Kent, James, i. 87 
Kertch, Strait of, i. 307 
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Kiaochau leased to Germany,!. 271 
King’s Chambers, i. 247 
Klebcr, General, and capitulation 
* bf El Arish, ii. 240 
Kleen, on carriage of contraband, 
ii- 439 

Klubcr, i. 88, 91, 95 
Knight Commander,” case of, ii. 

472 

“ Korietz,” case of, ii. 342, 375, 
39 ru 

Kosta, case of Martin, ii. 367 
“ KoW’shing,” cHvSc of, ii. 99, 375 
Kricgs-Manier, ii. 75 
Kruger, President, conveyance to 
Europe, ii. 383 
Kurische Hatf, i. 247 


“ La Gloire,” case of, ii. 236 
“La Santissima Trinidad,” case of, 
ii. 357 

Laibach, Congress of, i. 66 
Lakes, i. 230 

Lambermont, Baron, cited, ii. 62 
Land warfare : aims of, ii. 1 13 
ambulances, ii. 126 
assault, ii. 1 54, 1 56 
asylum during, see Neutral 1 
asylum I 

bombardment, ii. 154, 157 
captivity, i>cc Captivity 
contributions, ii. 149 i 

dead, treatment of, ii. 128 
distinguished from sea warfare, j 

ii. 114 ^ 

enemy property, aec Public 
enemy property ; Private 
enemy property 
espionage, ii. 159 -162 
expanding bullets, ii. 118 
explosive bullets, ii. 1 18 
explosives from balloons, ii. 
119 

flags of truce, ii. 23 1 
killing of combatants, ii. 116 
117 


Land warfare: lawful practices in, 

) ii. 1 1 4, 1 1 7 
means used, ii. 1 13 
medical staff, ii. 1 26 
military hospitals, ii. 1 26 
flag denoting, ii. 127 
objects of means of, ii. 1 1 4 
occupation, sec Enemy terri^ 
tory, occupation of 
prisoners of, who are, ii. [33 
projectiles: from balloons, ii. 
H 9 

containing noxious gases, 
ii. 119 

quarter, refusal of, ii. 1 16 
mpiisitions, ii. 1 46 1 49 

in kind, ii. 148 ^ 

(Quartering of troops, ii. 
[48 

ruses, ii, 164 -167 

character, ii. 164 
distinct from perfidy, ii. 
1 66 

varieties, ii. 164 
sick, treatment of, ii. 125 
siege, ii. 154, 156 
stratagems, ii. 166 
treason, ii. 162 

unlawlul practices in, ii. ii4, 

117 

violence against enemy persons, 

ii. 114 

heads of States, ii. 122 
non-combatants of armies, 
ii. 120 

ollicials of importance, ii. 
122 

private enemy persons, ii. 
120 

wounded, treatment of, ii. 12^5, 
137 

wounding of combatants, ii. 

116, 1 17 

j Landlocked seas, i. 230 
{ Language of diplomacy, i. 418 
Laperoiise, Count, case of, ii. 192 
Law of guarantee, the Italian, i. 1 50 
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Law oi‘ Nations, 

Law 

Law of Nature, i. 79 
J jaw- making treaties, 


International 

f 


5j8, 


563 568 

Lawrence, i. 87, 93 

Laws of war : binding iorcc of, ii. 


London : Conferenco of 1841, i, 61 ; 
(1871), i. 69 ; (1883), i- 99 
Convention (1833), ii. 195 
Treaty of 1831,1. 564; (1^40), 
i* 5.33; (*841), i. 253, 347 ; 
(1893), ii. 83; (1864), ii. 82; 
(1867), i. 566 ; (1871), i. 232, 


78,79 

development of, ii. 76 78 
evolution of, ii. 75 
Hague regulations, ii. 77 
origin of*, ii. 74'76 
principles, ii. 75 
roots of, ii. 74 
treaties regarding, ii. 7f> 

Lease of territory, i. 22 1 
‘jjegalion : combined, i, 428 
institution of, i. 416 
members \)f, i. 453 j 434 
right of, i. 4^8 

Legati a latere or do latere, 424 
Legnano, i. 76 
Legitimate war, ii. 254 
Leibnitz, i. 94 
Lena," case of, ii. 373 
Letters of credence, i, 426, 457 

marque, ii. 37, 4 L 9^, *97, 3^6, 
3*2,352, 458n 
Lottre dc provision,!. 45S 
def recreance, i. 458 
“Leucade," case of, ii. 470 
Ijevi, Leone, i. 87 
Levies : en masse, ii. 90 
forcible, ii. 1 76 
Licences to trade, ii. 227 
Lichton.stein, Principality of, war 
witli Prussia, ii. 276 
Liebor, i. 36 

Lincoln, assassination of, i. 398 
“ Ijion," case of, ii. 375 
Liszt, i. 89, 93 

Literature, union for the protection 
of works of, i. 579 
Loans, ii. 380 -382 
Log-book, i. 317 

Lombardy ceded in 1859 by Austria 
to France, i. 272 


; 252,311,552 

j Lorenzo Marques, seizure of Ger- 
; man vessels at, ii. 437 
i Lorimer, James, i. 87, 93 

• Loss of territory, i. 296 

; Louis XIV^: Consolato del Mare 
t and, ii. 182 

I 

i embargo and, ii. 394 

; Louis Napoleon, award of, on 
I violation of neutrality, ii. 39 1 
j Louisiana boundary dispute, i. 279 
j Lieber, Prof., and rules of war, 

I ii- 77 

; Lippincott, Captain, case of, ii, 261 
I Ludwig," case of, ii. 203 
I L’ Union Postale, i. 496 
j Lushington, Dr., on blockade, ii. 

j 407 » 409 

i Luxemburg, neutrality of, i. 146; 

! ii. 85, 324, 347, 365 

• “ Luxor," ease of, ii. 441, 478 
i Lymoon Pass, i. 249 

= 3fAeARTNK.Y V. Garbut, i. 448 
j Mackintosh, Sir James, i. 390 
! McLeod, case of, i. 483 
; “ Madison," case of, ii. 45 r 
: Madison, INIr., repri.sal by, ii. 261 
: Magellan, Straits of, i. 250, 568 ; 
i ii. 82 

; Mailbags on neutral vessels during 
war, ii. 452 454 
Mailboats during war, ii. 195 
Maine, Sir Henry Bumuer, i. 87 
Malacca," case of, ii. 95 
Maiicini, i. 36 
Manifest of cargo, i. 317 
Manifestoes of war, ii. 104 
Mankind, rights of, i. 346 
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Manning, i. tS7, 91 ; ii. in 
Marauding, ii. 270 
Mardyck, port of, i. 560 
“ Margaret,” case of, ii. 441 
“ Maria,” ca.se of, ii, 419, .464, 466? 
475 

Marino, international position of 
San, i. 1 39 

Maritime belt, i. 239-246 
Maritime ceremonials, i. 170, 242, 
302,311 

Maritime Convention of St. Peters- 
burg (i8of), ii. 310, 460 
Marmora Sea, i. 307 
Martens, Charles de, i. 85 

F. von, i. 90, 93 

G. F. von, i. 84 
Mary, Queen, i. 302 

Mason, Mr., case of seizure of, ii. 
455 

Miitzen, i. 90 

Maza and Larrache, i^fessrs., case 
of, ii. 429 

Means of securing performatice of: 
guarantee, i. 544 
hostages, i. 543 
oaths, i. 542 

occupation of territory, i. 543 
pledge, i. 543 
treaties, i. 542 

i\iediutfon, i. 182, 545; ii. 9 14, 257 
difference between good offices 
and, ii, 10, 11 
duty of offering, ii, 10 
Hague Convention rules for, 
ii. II 13 

^ legal v.iluo, ii.*5^fc 

occasion for, ii. 9, 257 
right of offering, ii, ro 
value of, ii. 9, 14 
Medical staff, ii. 126, 216, 217 
Menam, blockade of, ii. 44 
Mendoza, ISpanish Ambassador, i. 

303 

^ case of, i. 439 
Meu-of-war : proof of character, i. 

485 

VOL. 11 , 


iVIon-of-war : in foreign waters, i. 

1 485 , 

position in foreign waters, i. 

; 487 

on the Ivigh seas, i. 222 
j of crew on land abroad, 

i. 488 

^ Menou, General, and capitulation 
of El Arish, ii. 241 
Mentor,” ca.se of, ii. 286 
Mercluint Shipping Acts of 1 S73 and 
1874, i. 319; (1894), i. 322 
i iMcrchantmen, enemy : appropria- 
tion of, ii. 184-1 86, 196-207 
1 goods of enemy subjects on, ii. 

184-186, 207 

neutral vessels under enemy* 
flag, ii. loi, 205 
sale’iof goods out in t r a n situ, 

! ii. 207 

I voyage of, at outbreak of war, 

I ii. 194 

see also under Prizes 
I Mercbantmcn, neutral, giving trans- 
i port to belligerents, ii. 383 

; under enemy flag, ii. 101, 105 

” Mercurius,” case of, ii. 419 
Messina, blockade of, ii. 44 
: “ Meteor,” case of, ii. 357 
j Metric system, Convention* con- 
! cerning, i. 579 

I Metz, battle of, ii. 3..}7, 365 
! Mexico, blockade of, ii. 44 
^ Military hospitals, ii. 126 
^ Military operations and neutrals, 
ii. 340 3SO 

■ Military preparations and >ieutrals, 

' n. 351 360 
Militia, ii. 88 

ltline.s, floating mechanical, ii. 189 
Ministers ; plenipotentiary, i. 42-{ 
resident, i. 424 

Mixed Commission of tlie Danula) 


j i. 494 

I Mitylcne, seizure of Island of, ii 

38 


Modena, subjugation of, ii. 279 
P 1 ’ 
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“ Modeste,” case of, ii. sgon 
Mohl, i. 95 r I 

Moldavia, i. 420 

Monaco, international position of, 

i. 139 

Monaldeschi, case of, i. 40^ 

Monarchs : acts of violence coin- 
initted by foreign, i. 400 
consideration due to, i. 407 
deposed or abdicated, i. 41 1, 
422 

exterritoriality of, i. 408 
in the service of subjects of 
foreign Powers, i. 4 1 1 
position of wife tff, i. 409 
retinue of, abroad, i. 410 
' sovereignty of, i, 407 

travelling incognito, i. 410 
Monetary Cofiventions, i. 5S2 
Money as contraband, i. 427 
Monroe Doctrine, i. 66, 188 
Montenegro : independence of, i. 

70 

restricted to having a com- ! 
morcial flag only, i, 313 j 
Monti, case of Marquis de, i. 1 

453 i 

Moors in Gibraltar, i. 260 i 

Moresnet, i. 220 ; 

Morocco, protection of natives by 
foreign Powers, i. 35 1 
Moser, i. 84 

Most«favoured-nation clause, i. 518, 
541 

Mulhouae merged in 1798 in 
France, i. 270 

Municipal Law^ : belligerents and, 
ii. iro 

not identical with law in 
^ general, i. 9 

relations between Interna- 
tional and Municipal Ijaw, 
i. 25 

Municipal neutrality laws, ii. 330 
Municipal officials, deposition by 
enemy, ii. 1 76 
Muster roll, i. 317 


Namks of vessels, i. 318 
“ Nancy,’* case of, ii. 408, 441 
Nancy Court of Appeal, case of, 
ii. 177 

“Naniwa,” case of, ii. 375 
Napoleon I. ; Berlin decrees of 
(1806), ii. 31 1 

seizure of works ot art by, ii. 
140 

Narrow Seas, i, 249 
Nassau, subjugation of, ii. 279 
National, see Citizen 
Nationality ; absent, i. 364 
acquisition of, i. 352 
conception of, i. 348 
difficulties arising from double 
and absent nationalities, i. 
366 

double, i. 362 
hinction of, i. 349 
loss of. i. 355 

link between individuals and 
International Law, i. 345 
prhiciple of, i. 67, 74 
Natural boundaries, i. 255 
sensu politico, i. 256 
Naturalisation Acts, British, i. 359, 
360, 361, 364, 368 
Naturalisation: acquisition of na- 
tionality by, i. 353 
in Great Britain, i. 360 
lo.ss of nationality through, i, 
357, 359 

through grant on application, 
i- 357, 3 ^ 

Naturalists, the, i. 82 
Naval Codes, Italian, ii. 185 

United States, see United States 
Naval Prize Act of 1864, ii. 202, 204 
text of, ii. 540 

Naval warfare : aims of, ii. 179 
asylum during, see Neutral 
asylum 

bombardment of enemy coast, 
ii. 220 223 

cables, interference with sub- 
marine, ii. 224, 225 
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Naval warfare : contributions, ii. 2 k) 
enemy merchant men, see 
Enemy merchantmen ; 

» Prizes 

enemy vessels, sec Attack of 
enemy vessels ; Seizure of 
enei;^y vessels 
espionage, ii. 217 
flags of truce, ii. 231 
hospital ships, ii. 212-215 

colour and emblem of, ii. 
215 

hospital staff on ships, ii. 217 * 

law of, impending codification, i 

ii. 187 i 

lawful practices, ii. 180 I 

means of, ii. 179 j 

medical staff on ship, ii. 216 I 

objects directed at, ii. 181 | 

prisoners, who can be made, ! 

ii. 208 I 

private property at sea during, | 
ii. 181 183 I 

prizes, see Prizes ; Prize courts I 
religious staff on ship, ii. 216 ; 

requisitions, ii, 219 I 

rules governing, ii. 183 
ruses, ii. 217 219 

perfidy not allowable, ii, ! 
218 ; 

shipwrecked, treatment of, ii. ; 
21 1 

sick, treatment of, ii. 211 
treason, ii. 217 
unlawful practices, ii. 180 
^ violence, against combatants. 

ii. 208 I 

non-combatants, ii. 209 { 

enemy civilians, ii. 209 ! 

wounded ; treatment of, ii. 211 
neutral ships assisting, ii. 
215 

Navarino, battle of, ii. 43 
Navigation ; in gulfs and bays, i. 

«> 248 

in straits, i. 250 
on rivers, i. 226-229 


Navigation: on the Open 8ea, 

311 

through the Straits of Magel 
Ian, i. 250, 568 

within and tlirough tlie mari- 
time belt, i. 243, 312 
Negotiation: alternative when it 
fails, ii. 7 

by whom conducted, i. 507 

conception of, i. 505 

end of, i. 508 

effect of, i. 508 ; ii. 3 

form of, i. 508 

importance of, ii. 8 

legal value of, ii. 5/1 

parties to, i. 505 ^ 

precedes war, ii. 103 

procedure, ii. 6 

purpose of, i. 506 

Nemo plus juris transferre potest 
quam ipse habet, i. 272 
Nemo potest exuere patriam, i. 359 
“ Neptunus,” case of, ii. 412 
Ncreide,” case of, ii. 465 w 
Netherlands, right of convoy 
claimed by, ii. 460 
Neutral Asylum: land forces and, 
ii. 361-367 

fugitive soldiers, ii. J64 
ti'oops, ii. 365 
generally, ii. 361 
noji-combataiit members 

1 

of belligerent forces, ii. 

367 

prisoners of war, ii. 362 
naval forces and, ii. 368-376 
abuse of, prohioited, ii. 

372-375 

distinguished from land 
forces, ii. 368 • 

exterritoriality of, during, 

I ii. 370 

I facilities rendered to, 

; during, ii. J71 

I in distress, ii. 370 

I optional, ii 369 

prisoners of war, ii. 37 \ 


V r 
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Neutral AsyJnni ; neutral luen-of- j 
war as a, ii. 37> ^ / 

war material, ii. 367 
Noiitralisation of the Black Sea, 
i. 31 1, 552 ; ii. 82^ 

Neutralised States, i. 140 147 

can be parties to defensive 
alliances, i. 571 

cannot cede territory without j 
consent of the Powers, i. | 
269 

“ Nentralitet,” case of, ii. 416 
Neutrality : angary, right of, ii. 394 - 
397 

armed, definitioit of, ii. 325 
the first, ii. 308, 325, 407, 
422 

the second, ii. 309, 325, 
4c^, 412, 422, 469 
asylum, to land forces, ii. 361- 

367 

naval forces, ii, 368 -376 
war material, ii. 367 
attitudes of, ii. 3 17-321 
belligerents must recognise, ii. 
322 

benevolent, ii, 325 
blockade, see Blockade 
characteristics, ii. 316-323 
civil war and, ii. 321 
commencement of, ii. 328 332 
in civil war, ii, 329 
knowledge of war neces- 
sary to, ii. 328 
conception of, ii. 316 
contraband, see Contraband of 
war 

conventional, ii. 324 335 
declarations of, ii. 329 
4 delinition of, ii. 316 

development and institution of, 
ii. 301-316 
ancient times, ii. 301 
eighteenth century, ii. 304 
first armed, ii. 306 
Middle Ages, ii. 302 
nineteenth century, ii. 312 


Neutrality, development and insti- 
tution of: second armed 
ii, 309 

seventeenth century ii. 

303 

twentieth century, ii. 314 
different kinds of, ii, 323 -328 
duty of States and, ii. 317 
end of, ii. 333 
general, ii. 324 

impartiality, contents of duty 
of, ii. 336 339 

instances of so-called, ii. 304 
intercourse during, no cessation 
of, ii. 320 

laws prescribing attitude of, ii. 

330 332 

loans to belligerents, ii. 380 
382 

military operations and, ii. 340 - 

350 

partial, ii. 324 
perfect, ii. 326 
perpetual, ii. 323 
privilege of, ii. 120, 126 
qualified, ii. 326 

historical examples of, ii, 

327 

rights and duties derived from, 
h*. 3J8» 333 340 
rule of 1756, ii. 307 
services to belligerents, ii, 382- 

384 

supplies to belligerents, ii. 376 
380 

treaties affeefing, ii. 327, 328 ^ 

violation of, see Violation of 
neutrality 
voluntary, ii. 324 

Neutrals : asylum, see Neutral 
asylum 

belligerents occupying territory 
of, ii. 348 

conduct in general, ii. 333 
depdts and factories of belli- < 
gorents on territory of, ii. 

351 
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Neutrals : hostiUticB by and against, 

ii. 340-343 

impartiality of, ii, 33 ^ 33 ^, 
* 340 

violation of, ii. 345, 346 
intercourse between enemy and, 
ii- 3^9 

loans by, ii. 380 

on part of subiects of, ii. 
380-382 

men-of-war, built and fitted out 
by, ii. 35^> 360 
passage of, through waters 
of, ii. 348 

supplied by, ii. 343 
military operations and, ii. 340- 

350 

information regarding, ii, 

384 386 

military preparations and, i. 
351 360 

naval operations and, ii. 353- 
35 ^^ 

information regarding, ii. 
384 386 

organisation of hostile expedi- 
tions by, ii. 353 
pilotage by, ii. 382 
prize courts on territory of, 
ii. 349 

prizes of belligerents and, ii. 

350 

recruits, passage of intending, 
ii. 352 

relations with belligerents, ii. 
333-397 V 

rights and duties of, ii. 333-340 
contested, ii. 334 - 336 
services by, ii. 382-384 
supplies by, ii. 376 

on part of subjects of, 
ii. 377-380 

subjects of, fighting for bellige- 
rents, ii. 344 
transport by, ii. 383 

fugitive, in custody of, ii. 
364-366 


Neutrals : troops, levy of, ii. 351 
^ pasfing through territory 
! of, ii. 345 

I supplied by, ii. 343 

' vessels, .s-cc Visitation of ncu- 

j tral vessels ; Capture of neu- 

I tral vessels 

’ violations of neutrality and, 

I ii. 389 

j negligence conducive to, 

I ii. 393 

; war material passing through 

! territory of, ii. 345 

' wounded passing through terri- 

i tory of, *11. 347 

I Newfoundland fishery dispute, i, 
i 260 

t Newspaper corresporujents, ii. 386 
i “Niagara,” case of, ii. 410 
I Nickolsburg, rroliminaries of, ii. 
282 

i Niemeyer, i. 95 
^ “ Nigrctia,” case of, ii. 4507/. 

Nikitschenkow, case of, i. 444 
’ Nillins, case of, i. 387 
North Channel, i. 250 
North Sea outrage, ii. 77/, 1471 
' Northern war, selling of territories 
during, ii. 168 ^ 

: Notarial functions : of consuls, i. 
474 

of diplomatic envoys, i. 435 
; Notification : as an international 
transaction, i. 514 
of change in headship of State, 

i. 404 

; of occupation, i. 278 
“ Novara,” case of, ii. 193 
“Novik,” case of, ii. 374 
Nuncios, i. 4-4 ^ 

i Nymeguen, Treaty of, i. 6i 
i Nys, i. 90, 95 
; Nystaedt, Treaty of, i. 62 

Oath as a means of securing per- 
formance of treaties, i. 5 - 9 * 54 - 
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Occupation of enemy territory, see } 
Enemy territory, • * 

Occupation of territory, i. 275-283 j 
as a means of securing the per- j 
formance of treaties, i. 543 
conception of, i. 275 
extent of, i, 279 
how eirccletl i. 276 
notification of, i. 278, 514 
object of, i. 276 ; 

Ocean,” case of, ii. 97 
Oflice central des transports intcr- 
nationaux, i. 497 
Offices, international, i. 496 
“ Olog,” case of, ii. 3 H 
pUxon, Laws of, i. 56 
“ Olindc Rodrigues,” case of, ii. 
408 

Oliva, Peace Treaty of, i. 62 
Olivart, Marquis de, i. 89, 95 
“Omnibus,” case of, ii. 206 
Ompteda, i. 95 
Ontario, Lake i. 230, 231, 

Open Sea : angary, right of, on, 
ii. 395 

belligerents in neutral ports 
leaving for, ii. 354, 356, 372 
ceremonials on, i, 31 i 
c\p.ims to sovereignty over parts 
of, i. 30T 

collisions on, i. 319 
conception of, i. 306 
contraband on, ii. 431 
control of, in thirteenth cen- 
tury, ii. 197 

despatch carriers on, ii. 453 
enemy property found on by 
belligerents, ii. 469 
fisheries in the, i. 333-338 
• freedom of, i. 30S-314 

goods on neutral vessels on, 
ii. 339 

in time of war, i. 311 
jurisdiction on, i. 315 324 
jurisdiction over foreign sub- 
jects on, ii. 3F9 
legal order on, i, 309 


Open Sea: mechanical mines in 
ii. 189, 190 
navigation on, i. 311 
neutral merchantmen onf, ii. 
106 

neutralisation of parts, ii. 82- 
84 I, 

piracy on, i. 325 332 
powers of inen-of-war over 
iiierchantment on, i. 330 
region of war, ii. 80 « 

right of pursuit on, i. 321 ; 
ii. 464 

shipwreck and distress on, i. 

; 324 

i telegraph cables in, i. 322, 338 

i 340; ii. 224, 225 

) verification of flagon, i. 320 
visitation on, ii. 459 
Operation of Nature as a mode of 
losing territory, i. 297 
! Oppeuiieim, Heinricli Bernard, 
i. 88 

Option : loss of nationality through, 
i- 35^> 

of inhabitants of ceded terri- 
tory to retain their old citi- 
•/enship, i. 274 

{ Orange Free State, annexation, ii. 

; 279 

effective occupation, ii. 173 
I Oregon Boundary dispute, i. 279 
! “ Orozeinbo,” case of, ii. 449 


Pacific Blocka/'c : adinissibilityf 
ii. 45 

cases of, ii. 43, 44, 47 
development of, ii. 43 
disposal of vessels seized, ii. 47 
justification, ii. 47 
procedure, ii. 48 
third States and, ii. 46 
value of, ii. 48 
variations of practice, ii. 46 
war not necessarily caused by, 

ii. 57 
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Pacifico, Don, case of, ii. 36, 44 
Pacta sunt servanda, i. 550 
Pactum do contrahondo, i. 524 
‘‘ Pjilme,” case of, ii. 205 
“ Panaghia Rhomba,” case of, ii. 
419 

Panama i. 236, 568 

neutralised, ii. 83 
Pando, i, 89 

Papal Nuncio, see Nuncios 
^Papal States, i. 149 ; ii. 279 
“ Paquette Habana,’’ case of, ii. 193 
Par in parem non habet iinperiuin, 
i. 408 

Paris; Convention for the protect 
tion of submarine telegraph 
cables, i. 339 

Declaration of, (1856) i. 68, 
564; ii. 76, 78, 93> 94. 108, 
183, 184, 188, 199, 257, 309, 
3x3* 339. 406, 407. 422, 461 ; 
(text of), 498 

X^eace treaty of (1763), i. 63; 
(1856), i. 167, 232, 31 G 494, 
ii. 10 ; (1898), i. 91 
Parkinson v. I^otter, i. 448 
Parleincnt Beige,” case of the, 
i. 487 

Parma, subjugation of, ii. 279 
Parole, release 011, ii. 134 
Participation of third States iu 
treaties : accession, i. 546 
adhesion, i. 546 
good ofHcos and mediation, i. 
545 

intervention^ »i. 545 
-PturtioB to treaties, i. 521, 524, 525, 
520 

Parts of treaties, i. 530 
Part- Sovereign States, i. 420 
“ Pascal,” case of, ii. 376 
Passports, ii. 228 
of vessels, i. 317 

Paul, Emperor, armed neutrality in 
reign of il. 309 

Peace Conference at the Hague 
(1899), i. 567 


w 

l^eace ; eternal impossible, ii. 56 
t negotiations, ii. 280 
preliminaries of, ii. 281 
Peace Societies, so-called, ii. 20 
Peace treaty, see Treaty of Peace. 
Peace treaty of Aix-la-Chapellc 
(1668), i. 61 ; (1748), i. 63 
Bucharest (1886), ii. 85 
Carlowitz, i. 62 
Copenhagen, i. 63 
Frankfort (1871), ii. 291, 296 
Ilubortsburg, i. 63 
Kainardgi (1774), i. 420 
Kardis, i. 62 
Nymeguon, i. 6r 
Nystaedt, i. 62 

Oliva, i. 62 * 

Paris (i763),i. 63; (1856), 3.67, 

3 It, 494; (18^8), i. 91 
Portsmouth (1905), ii. 14 
Prague (1866), i. 343 
Pyrenees (1659), i. 61 ; ii. 461 
Bastadt and Baden, i. 61 
Iioeskild, i. 62 
liyswick, i. 61 
San Stefano, i. 70, 545 
Shimonoseki, i, 545 
Utrecht, i. 61, 260, 560 
Versailles (1783),!. 63 
Westminster (1654), il 460 ; 

(1674), i. 305 
Westphalia, i. 563 
see also Treaties 

Pefia’l fishery off Coyloil and in the 
Persian Gulf, i. 333 

Perfidy, instances of, ii. 218, 234, 
23871 

Persia, emblem of hospital ships, 
ii. 215 

Persian Gulf, pearl fishery in, i. 333 

Persona grata of diplomatic envoy, 

i- 431 

Personal supremacy : consequences 
of, i. 172 

i definition of, i. 17 1 

i restrictions upon, i. 176 

I violations of, i. i73 
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Pei’sonal union of States, i. 1 26 
Pertille, i. 89 ' ‘ 

“Peterburg,’’ case of, ii. 95 
“Poterhoff,” case of, ii. 402, 41 5» 
4347/., 436 

Philip II. of Spain, i. 302 
Phillimore, i. 87, 91 ; on 
blockade, ii, 4077/ 
doctrine of continuous voyage, 
ii. 4347Z 
reprisals, ii. 37 

violations of nciUrality, ii. 
326ri 

Phaaiix,” case of, ii. 97 
Phylloxera convenlionti, ii. 581 
Physically impossible obligations, 

""i. 527 

Picdelievre, i. 88, 93 
' Ficrnntonii i. 89 
Pillau, alliance of, i. 529 
Pilotage by neutrals, ii. 382 
Piracy, i. 325 331 

Pirata non iiiutat dominium, i. 
33 ^ 

Pirates : jurisdiction over, i. 278 
may be pursued itito the terri- 
torial maritime belt, i. 330 
Plague Conventions, i. 581 
Platen-Hallei'mund, case of Count, 
i. 291* 

Plebiscite concerning cession of 
territory, i. 273 
Pledge, i. 221 
Pleins pouvoirs, i. 427 
Poison in warfare, ii. 117, 20S 
Poland, partition of, i. 144, 295 
Political agents : public, i. 489 
secret, i. 490 
spies, i. 491 

Political crime, conception of, i, 

392 

Political criminals, non-extradition 
of, i. 389 400 
Pollicitations, i. 524 
Poison, Archer, i. 87 
Pope, position of the, L 149, 154 ; fieo 
aho Holy See 


Port Arthur : battle of, ii. 374 
leased to Russia, i. 271 
Portalis, declaration by, on war, 
ii. 60 

“ Portland,” case of, ii. 97 
Portsmouth, Peace treaty of (1905), 
ii. 14H 

Portugal, treaty by, affecting neu- 
trality, ii. 328 

Position of armed forces abroad 1 

i. 483 

consuls, i. 475 
diplomatic envoys, i. 436 
diplomatic envoys as regards 
third States, i. 450 
Positivists, the, i. 83 
Postal Union, Universal, i. 577 
Postliminium, conceptioji of, ii. 
292 

clfocts of, according to law, ii. 

294 

illegitimate acts, invalidity of, 

ii . 296 

interrogmimVlebars, ii. 296-298 
legitimate acts, validity of, ii. 

295 

revival of former state Qf things, 
ii. 294 

Powers of men-of-war over mer- 
chantmen of all nations, i. 320 
Pradier-P'odere, i. 88, 93 
Prague, Peace treaty of (1866), i. 
343 

I’redicatcs of heads of States, i. 
r67 

Preliminaries of pi^vtce, ii. 281 
Prescription, i. 293 296 
Presidents of republics : not sove- 
reigns, i. 412 
position of, i. 412, 413 
Provost, General, rcprisfil by, ii. 
261 

“ Princess Marie,” case of, ii. 472 
Prisoners of war, ii. 129, 133 

208, 288, 362, 371 ; aec aho Cap 
tivity 

“Prinz Heinrich.” case of, ii. 454 
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Private enemy property; booty on 
battlefield, ii. 144 
conveyed into belligerents’ 

» territory, ii. 145 1 

immovable, ii. 141 j 

mormments, historical, ii. 143 j 
perso,^.a], ii. 144 | 

transport, means of, ii. 143 i 
war material, ii* 143 j 

works of art and science, ii. | 

H3 \ 

Private International Law ; concep* ■ 
tion, i. 4 I 

conventions concerning, i. 580 j 
Privateers, ii. 92, 458?! ' 

Privateering abolished by Dcclara' . 

tion of Paris, i. 68, 564 
Privileges of consuls, i. 476 

couriers, i. 456 | 

diplomatic envoys, i. 437 
members of legation, i. 454 ' 

Prize courts : adjudication by, ii. • 
191 ^ y ; 

appeal against judgment of, ii. ; 
477 ^ 

blockade-running decisions, ii. ; 

414,415,419 i 

capt\ired neutral vessel to be ; 
tried by, ii. 473 

claims after judgment of, ii. 
477 

conduct of neutral vessels to, : 
• 11.191,469 

continuous voyage and, ii. 434 
contraband vessels, ii. 443 
discretion'’olW*s to confiscation, 
ii. 466 

dilTerence in practice of, ii. 474 ^ 
judgment of, regarding capture, ; 
ii. 468 

opinion of authorities on law 
of, ii, 473?t 

origin of, ii. 196 • ; 

purpose of, ii. 197 j 

reform projects for, ii. 478 480 j 
territory in which instituted, 

ii. 198, 349 


INDEX 585 

Prize Courts Act, 1894 (tcxt),ii. 555 
Prfises : abahdoninent, ii. 203 
cargo of, ii. 1 99 
conduct of, to prize court poiL, 
ii. T98 

crew of, ii. 199 
destruction of, ii. 200, 266/i 
distribution of prize-money, ii. 
204 

fate of, ii. 204 

hostage for ransom, ii. 202 

loss of, ii. 203 

neutral goods on, ii. 199 

ransom of, ii. 202 

maiAier of paying, ii. 203 
recapture, ii. 203 % 

sale of, ii. 350 

effect of, ii. ^06 

safe keeping on neutral terri- 
tory, ii. 350 
Proconsul, i. 468 

Property, seo Destruction of enemy 
property ; Private enemy pro- 
perty ; Public enemy propert\' 
Protection: of citizens abroad, i. 374 
treaties of, i. 576 
Protectionism, value of, ii. 33 
rrotectorato, i. 138 

as precursor of occupaiion, i. 
280 

Proteges, i. 350 

Protest as an international transac- 
tion, i. 515 

Prussia becomes a Great Power, i. 6 
Prussian Regulations regarding 
Naval Prizes, ii. 440 
Public enemy property : appropria- 
tion, ii. 137, f 4 <^ 
booty on battlefield, ii. 140 
destruction of, sre Destruction 
of enemy property 
immoveable, ii. 137 

charitable institutions, ii. 

municipal, ii. 13S 
religious institutions, ii. 

138 
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Public enemy property: moveable 
il 139 ' ^ 

charitable institutions, ii. 
140 

municipal, ii. 140 
religious institutions, ii. 
140 

public buildings, ii. 139 
Public political agents, i. 489 
Pufendorf, i. 4^2 ; ii. 248 
Punctationefi, i. 524 
Pyrenees, Peace treaty of the 
(1659), i. 6[ ; ii. 461 


Qualification of belligerents, ii. 
84 86 

Qualified neuLality, ii. 326, 327 
Quarter: refusal of, ii. 116 
duty of giving, ii. 190 


Rachel, i. 83 

Railway transports and freights, 
Union concerning, i. 578 
“ Ramillies,” case of, ii. 218 
Rank of States, i, 164 
Rap^d,” case of, ii. 452 
Ras-cl-Tin Fort, case of, ii. 234 
Rastadt and Laden, Peace treaty 
of, i. 6 t 

Ratitication of treaties: by whom 
effected, i. 536 
conception, i. 531 
effect of, i. 538 
form of, i. 535 

not absolutely necessary, i. 
533 

c not to be partial or conditional, 
h 537 

rationale for, i. 532 
refusal of, i. 534 
space of time for, i. 534 
Rationale for the freedom of the 
Open Sea, i. 313 
Boal union of States, i. 127 


Rebellion contrasted with war, ii. 
59 

Rebels, ii. 66 

Rebus sic stantibus, clause al, i. 

550 

Recall of diplomatic envoys, i. 458 
Reception of diploinatv^ envoys, 
i. 429, 43 L 432 

Reception of foreigners : may be 
received conditionally only, 
i. 370 

no obligation to receive 
foreigners, i. 369 
right of asylum, i. 37 1 
Receptuni arbitri, ii. 16 
Recognition of change in fomi of 
government, i. 1 1 3 
change in title of Slate, i. 1 13, 
166 

insurgents as belligerent Power, 
i. 112 

now head of State, i. 404 

through appointment of 
consul, i.^471 
States, j. ro8-f 13 
Ilecouductiou of foreigners, i. 381 
Reconfirmation of treaties, >i. 558 
Recousso, droit de, i. 331 
“ Recovery,” case of, ii. 475 
Redintegration ; acquivsition of na- 
tionality by, i. 354 
of treaties, i. 558 
I Regents, i. 41 1 
Region of war, ii. 80 84 
Release, loss of nationality through, 
i. 356 

Relief societies, ii. 135 
Renewal of treaties, i. 557 
Renunciation as an international 
transaction, i. 575 
Renvoi, droit de, i, 381 
Reprisals : admissibility, ii. 34 36, 
260 

arbitrariness in, danger eff, ii. 
260-262 

by whom performed, ii. 36-38 
cases of, ii, 261, 262 
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Reprisals : conception of, ii. 34 
conclusion, ii. 41 
embargo, ii. 35, 39-41 ; see also 
Embargo 
inception, ii. 4 r 
laws of war in case of, ii. 78 
Mcga^ivc. ii. 39 
objects of, ii. 38 
peace, distinguished from war, 
ii. 4^, 259 

» positive, ii. 39 

proportionate, must bo, ii. 39 
restriction of, proposed, ii. 262 
value of, ii. 42 

war, distinguished from peace, 
ii.41,259 

Requisitions, ii. 1 46- 1 49 
“ Rcshitelni,” case of, ii. 343, 39 nt 
Residents, i. 423 
Tlcsolution,” case of, ii, 192 
Rcsponsales, i. 416 
Responsibility of States, i. 198 214 
for acts of courts justice, 
i. 208 

diplomatic envoys, i. 207 
heads of Htatos, i. 206 
insurgents and rioters, i. 
212 

members of Go\ ernments, 
i. 207 

ollicials and military 
forces, i. 209 

• parliaments, i. 208 

private individuals, i. 211 
Res transit cum suo onerc, i. 272 
Retinue of di{^#matic envoys, i. 

453 456 

inonarchs abroad, i. 410 
Retorsion, i. 370 

conception and character, ii. 5 1 
exercise of, ii. 33 
importance, degree of, ii. 327/ 
justification, ii. 32 
reprisals differ from, ii. 34 
value, ii. 33 

Revolt as a mode of losing territory, 
i. 297 


Rhodian laws, i. 56 
“ Richmond,” case of, ii. 430 
Riga, blockade of, ii. 409, 410 
Right of asylum, i. 371, 444, 488 
chapel, i. 448 
contiguity, i. 279 
protection over citi/.ens abroad, 
i- 374 

pursuit on the sea, i. 32 [ 

Right of legation : conception, i. 419 
what States possess the, i. 420 
by whom exercised, i. 421 
not possessed by a revolu- 
tionary party recognised as 
a bellij^erent I^owcr, i. 421 
i Rights of nuLukind, i. 346 
: Rio do Janeiro, blockade of, ii. 44 
; Rio Grande, bloclcad^ of the, ii. 402 
, Ripperda, case of Duke of, i. 442 
Ri(pielmo, i. 89 

i Rivers, i. 229 ; Hce aho Navigation 
Rivier, i. 90, 93, 94 ; ii. 79 
; Roberts, Lord : and train wrecking, 
i ii. 272 

! proclamations of, in South 
i African war, ii. 272 

i Roeskild, rcace treaty of, i. 62 
j Rolin, 1. 95 

j “Rolla,” case of, ii. 400, 40^3 
I Romans, their rules for inter- 
i’ national relations, i. 50 
“ Rose in Bloom,” case of, ii. 416 
• “ Rosina,” case of, ii. 236 
; Ross, case of Bishop, i. 422 
! Rouen, blockade of, ii. 401 
; Roumania, independence of, i. 70 
’ Rousseau, dictum ou war, ii. 60 
j Rousset, ii. 94 

' Royal lionours, States enjoying, 

i, 165 • 

; Rozhdestventsky, Admiral, in terri- 
torial waters, ii. 356 
i Rule of 1756, ii. 307 
; Rules of arbitration, ii. 22, 24 
i captivity, ii. 121 

cartel ships, ii> 236 
warfare, ii. 69, 1S3 
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Russian Prize Regulations, ii 47 i* 
Ruses, ii. 1 64 1 66, 217*^ ‘ 

Russo-Japanese war referred to on : 
asylum of men-of-war, ii. 373 ^ 
374 

booty on battlefield, ii. I 45 ”' 
capitulation, ii. 23871 
contraband, ii. 42577-, 426. 429 
destruction of neutral prizes, 

ii.471 

disguised soldici’y, ii. 1667/, 
25671 

domicile of belligerent subjects, 
ii. 109, 1 10 

impartiality of ne\itrals, ii, 356, 
^ 373 

loans, notation of, ii. 381, 382 
mailbags, ^search of, ii. 454 
mechanical mines, ii. 189, J90 
neutrality, ii. 314, 3317?, 341 
peace negotiations, ii, 28277, 
284/7 

pi'isonei's of war, ii. 289 
prizes, release of, ii. 47671 
region of war, ii. 82, 341, 
349 ’^ 

sale of vessels by notitrals, ii. 
376/1 

telegraphic facilities, ii, 385 
volunteer fleets, ii. 95 
war treason, ii. 269 
Russo-Turkish war, ii. 381 
Rutherford, i. 83 
Ryswick, Peace treaty of, i. 6i 

Sa, case of Don Pantaleon, i. 455 
Saalfeld, i. 88 

Backville, case of Lord, i. 436 
Safe-conducts, granting of, ii. 192, 
<228 

Safeguards, ii, 229 
St. George's Channel, i, 249 
** St. Kilda,” case of, ii. 472 
“ St. Nicholas,” case of, ii. 467 
St. Petersburg, Declaration of, i. 
69, 566; ii. 76, u8, 208; (text 
of ), ii. 503 


Sale of vessels in time of war ii 
344, 377 
Sandona, i. 89 
Sanitary Conventions, i. 581 
Sanitation, International Council 
of, at Bucharest, i. 495 
San Marino, internationtv^ position 
of, i. 139 

SanStefano: Peace treaty of, i. 70, 
545 

Preliminaries of, ii. 2S2 
8<aiita Lucia, case of, i. 299 
” Sara,” case of, ii. 467 
Sarawak, i. 265 

Sardinia, subjugation of States by, 
ii. 279 

Sarpi, Paolo, i. 304 
Schmalz, i. 88 
Schmauss, i. 94 
Schnaebehs case of. i. 492 
Scott, Sir Williani, i. 91 

neutral property condemned 
bi^y ii. 465, 466 
on contraband, ii. 438 
vessels condemned by, ii. 449 
Sea-brief, i. 317 
Sea-letter, i. 3 1 7 

Seal-fisheries in the Behring Seo, 

i- 336 

Sea warfare, ace Naval warfare 
“ Sechs Geschwistern,” case of, ii. 
206 

Second armed neutrality, ii. 309, 
325, 407, 412, 422, 469 
Secret political agents, i. 490 
Secretary for For»>}gn Affairs,!. 414 
Sedan, battle of, ii. 347 
Seizure of enemy vessels: cartel 
ships, ii. 195, 235 
effect of, ii. 191 
fishing-boats, ii. 193 
hospital ships, in 195 
mailboats, ii. 195 
merchantmen, see Merchant- 
men 

vessels of discovery anti ex- 
ploration, ii. 192 
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Seizure of enemy vessels in distress/ 
ii. 194 i 

Sclden, John, i. 8r, 304 
Sel^jurisdiction of diplomatic en- ‘ 
voys, i. 449 ; 

monarchs abroad, i. 409 | 

SelLpreservation, i. 177 -181 
Semi -sovereign, see Half- and Part- 1 
Sovereign j 

Seneca, i. 210 • 

Servia, independence of, i. 70 i 

Servitudes, i, 257- 263 | 

Seven Years* War, forcible levies in, j 
ii. 168 

“ Shepherdess,** case of, ii. 416 
Shinionoseki, Peace treaty of, i. 


545 

Ship, see Vessel 
Ship-papers, i. 317 
Shipwreck on the Open Sea, i. 324 
Siam, emblem of hospital ships, 
ii, 215 

Sicilian sulphur monopoly^ ji. 35 
Siege, ii, 154, 156 ' * 

Silesian loan, case of the, ii. 39, 
477, 47S 

Slave trade, i. 321, 347 

Slidell, Mr., case of seizure of, ii. 


455 ! 

Smith, F. E., 1. 87 

Sir Sidney, and capitulation of 
El Arish, ii, 240 
“^Smolensk,” case of, ii. 95, 454 
Solent, the, i. 249 
Solferiiio, battle of, i. 522 
^ Sorol, Albert, i. 88 

* Soudan, international position of, 

i. 220 

Soulie, case of, i. 45 1 
Sound dues, i. 250 
Sources of International Law, i. 20 
South African Republic,!. 136, 157, 
420 

alliance with the Orange Free 

* State, i. 571 
annexation of, ii. 278/?, 279 
effective occupation of, ii. 172 
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South African wav : amnesty after 
» ii. 28^11, 

Dum-Dum bullets used in, 
ii. 119 

expulsion of British subjects, 
ii. no 

hostages in, ii. 272 
reprisals during, ii. 260 
subjects of neutral States in, 
ii. 98 

transport in, ii. 3S3 
Sovereignty : conception of, i. loi 
divisibility of, contested, i. 103 
history of meaning of, i. 103 
108 • 

in contradistinction to suzo^ 
rainty, i, 134 
of monarchs, i. 40^ 

Spanish -American war, ii. 385 
Spanish Armada, prisoners from, 
on neutral territory, ii. 363 
Spanisli War of Independence, sale 
of vessels in, ii. 377 
Spes and Irene,” case of, ii. 
416 

Spheres of influence, i. 28 r 
Spies, i. 491 ; ii. 1 61, 217 
Springer, case of, i. 442 
Springbok,” case of, ii. 415* 419, 
434^. 43f> 

Stackelburg, Baron de, case of, ii. 38 
State, conception of, i. 100 
State differences: amicable settle- 
ment, ii. 3 -28 
four ways, ii. 5 

compulsive settlement, ii. 29- 

51 

conception, ii. 29 
four ways, ii. 5, 29 
ultimatums and demon* 
strations, ii. 30 
wav distinguished from, ii. 
29 

Law of Nations and, ii. 4 
legal, ii. 3 5 
causes, h. 3 

i how settled, ii. 4 
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State dilTerences: political, ii. 3 5 
caasoR, ii. 3 
how settled, ii. 4 
unavoidable, ii. 8, 9 
Slate property, aec State territory 
State servitudes, i. 257 263 
State territory: definition of, i. 217 
dismembered, i. 218 
importance of, i. 219 
inalienabiKty of parts of, i. 224 
“ integrate,*’ i. 218 
kinds of, i. 2 1 8 
parts of, i. 222 

States: changes in the conditions 
of, i. 114-^17 • 

^ confederated, i. 128 

dignity of, i. 167-170, 437 
duty of, in neutrality, ii. 3f7 
equality of, i. 164 
extinction of, i. n8 
Federal, i. 129 

full- and not-full Sovereign, i. 

lOI 

heads of, i. 403-414 
independence of, i. 170 
intercourse of, i. 191-194 
jurisdiction of, i. 194- 1 97 
neutralised, i, 140 147 
non-dhristian, i. 147 
part- Sovereign, i. 420 
personal supremacy of, i. 170 
personal union of, i. 126 
possessing royal honours, i. 165 
qualification to make war, ii. 
84-86 

rank of, i. 164 
real union of, i. 127 
recognition of, i. 119-124 
responsibility of, i. 198- 214 
^ Belf-prescrvation of, i. 177 1 81 
territorial supremacy of, i. 170 
titles of, i. 166 

under protectorate, i. 137, 270 
vassal, i. 133, 420, 470 
Stephen Hart,” case of, ii, 415, 
434 ^^ 

Stert,” case of, ii. 4 1 7 


Stoerk, i. 95 

Stoessol, General, accused of perfidy, 
ii. 23877 

Stowell, Lord, i. 91 

on immunity of fishing-boats, 

ii. 193 

! Straits, i. 249 

of IMagellan, i. 250, 568 
Stratagems, ii. 164-166 
Strategic blockade, ii. 399 
Stnart Pretender, the, i. 260 
Suarez, i. 77 

Subject of State, position when dip- 
lomatic envoy of foreign State, 

i. 43072 

Subjugation : acquisition of nation- 
ality through, i. 35 s 
conception of, i. 287 
comiuest distinguished from, 
i. 277 

consequences of, i. 290 
definition of, ii. 278 
fon^\al end of war, ii, 278 
: in coritradisi/inction to occupa- 

• tion, i. 288 

instances of, ii, 279 
justification of, iy 288 
of whole or part of onem3^ 
territory, i, 289 
veto of third Powers, i. 292 
Subsoil, territorial, i. 223 
Succession of States, i. 1 19 124 
I Suez Canal, i. 234, 495, 567 ; ii, 82^ 

I Sugar Convention, i. 496, 5 82 
I Sully, case of, i. 449 
i Sun Yat Sen, caje of, i. 445 
Suspensions of arms, ii. 244, 246 
Suzerainty, conception of, i. 134 
Sweden -Norway a Real Union, 

i. 127 

** Swineherd,” case of, i. 285 
Swiss Bundesrath, on treatment of 
wounded, ii. 124, 125 
Switzerland, neutrality of, i. I44J 
ii. 85, 302, 313, 318, 324, 325, 346, 
352, 365, 366, 378 
i “ Sybille,” case of, ii. 218 
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Tabula Ainallitaiia, i. 56 
'PagiiH, blockade of, ii. 44 
“ Talbot,” case ii. 376 
Taylor, Haimis, i. 88, 93 
Telegraph cable, interference with 
sabmarine, ii. 224, 225 
Telegraph Union, Universal, i. 578 
Terrae pofbstas finitur nbi finitnr 
annorum vis, i. 241 
Territorial supremacy : conse- 
quences of, i. 172 i 

• definition of, i. 1 7 1 
restrictions upon, i. 175 
violations of, i. 173 

Territorial waters, i. 222 
Territorial Waters Jurisdiction Act, 

i. 29, 242, 243, 244, 250 
Territoriurn clausum, i. 218 
“Tetardos,” case of, ii. 472 
Tetens, proposal regarding prize 

courts, ii. 479 
Textor, i. 83 
Thalweg, i. 254 
“ Thea,” case of, ii.«^72 ♦ 

Theatre of war, ii. 80 

Thirty Hogsheads of Sugar v. Bojde, 

ii, 97 

Thoinasius, i. 82 
Toll, maritime, i. 243, 250 
Tourkmantschai, Treaty of, i. 231 
Tourvillo, case of, i. 386 
Train- wrecking, ii. 272 
Traitors, ii. 96 

Transactions : difierent kinds of, i. 

513 

declarations, 1 3 

• denunciations^i. 575 
notifications, i. 5 1 4 
protests, i. 515 

Transport, ii. 383 

Transvaal, see South African 
Republic 

Treason, ii. 159, 162, 217, 267-270 
Treaties of Buenos Ayres (1881), ii. 
, 82 

Commerce (1871), ii. 184 
Copenhagen (1830), i. 465 


Treaties of Eriendship and Com- 
^ mere* (1785), ii. 131, 184, 

442 

Ha3’ raimcetbte (1901), ii. 83 
London (1863), ii, 82; (1864), 
ii. 82 

Washington (187 1), ii. 358, 478 ; 
see aha Peace treaties 
Treaties : accession and adhesion to, 
i. 546 

binding force of, i. 510 
cancellation of, i. 555 ; ii. 1071 
108 

conception of, i. 517 
constitutional restrictions con- 
cerning the treaty -making 
power, i. 523 
different kinds of^i. 5x8 
eflect of, i. 539 

expiration and dissolution of, 
i- 547 -553 
form of, i. 528 
fulfilment of, i. 547 
intcrpi'etation of, i. 559 
law-making, i. 23, 518, 563 
568 

means of securing performance 
of, i. 542 

: objects of, i, 526 ^ 

j alliance, i. 569 

j guarantee, i. 573 

j protection, i. 576 

j pactum de contrahendo, i. 524 
I participation of third States in, 
i i- 544 

i parties to, i. 521, 524, 525, 526 
1 parts of, i. 530 

punctationes. i. 524 
ratification of, i. 531 539 
reconfirmation of, i. 55B c 
redintegration of, 558 
relatingjto belligerents’ subjects 
on enemy territory, ii. rcKj 
renewal of, i. 557 
voidance of, i. 553 
who can exercise the treaty - 
making power ? i. 522 
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Treaty of peace : auinosty inider, ii. 
287 e ^ 

breach of, ii. 291 
competence to conehulo, ii. 283 
contracts, suspended, and, ii. ■ 
286 w 

date of, ii. 284 
effects of, ii. 285-290 
form of, ii. 282 

forces ii/ distant parts, effect 
on, ii. 284 

interpretation ot stipulations, 
ii. 290 

normal end of war, ii, 280 
negotiations, ii. 245 o | 

^ parts of, ii. 283 j 

performance of, ii. 290 ! 

preliminaries, ii. 281 j 

instances, ii. 282 | 

principle of Usi Possidetis, ii. ■ 

287 I 
prisoners of war, release of, ii. ; 

288 j 

revival of treaties, ii. 289 | 

‘‘ Trent,” case of, ii. 450, 455 
Tritil of captured neutral vessels, | 
ii. 474-480 ^ 

Troppaii, Congress of, i. 66 
Tsu ^hima, battle of, ii. 374 
Tunis, international position of, i. j 
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